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COURT OF EEVIEW, 1883. 

MONTRBAL, 30th NOVEMBER, 1883. 

Coram Johnson, J., Torranob/J., Bainville, J. 

No. 217. 

Desrosiers vs. The Montreal, Portland and Boston Railway Company, 

Held :— That Article 1069 of the Civil Code applies to the coupons of railway debentures, and that 
interest mns on such coupons f^om the dates on which they respectirely fall dne, with- 
out proof that the debtor was pnt in defhult otherwise than by the mere lapse of time. 

The plaintifF iDScribed in review, complaining that by the judgment of 
the Superior Court, Montreal (Dohertt, J.), 5th July, 1883, he had not 
been allowed interest on coupons from the dates when they respectively 
became due. 

Johnson, J. — The only question here (and a sufficiently important one) is 
whether the coupons, representing interest on certain railway debentures, 
themselves bear interest without a demand for payment. Judgment was given 
for the amount of the coupons but without interest, and it is the latter part of 
this judgment, refusing the $513 interest accrued since the coupons became due, 
that is now before us. It is said for the defendant that the coupons themselves 
represent interest on the bonds. That may be, but they are, nevertheless, each 
of them a negotiable instrument, payable on a certain day, which has elapsed ; 
and there can be no doubt as to our own law applicable to such facts. Art. 

Jan., Vol. 28. 
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Deeroaien 1069 CO. puts the debtor m mord by the sole expiration of the term of pay- 
"TheMontwAi, ment J and if he had any defence to make it oould only be, under Art. 2323, by 

PortUnd and ' "^ *' ' "^ 

Boston By. c«. showing that he had the funds ready. I am told that two cases have already 
been decided in this sense hj this Court, but I am not acquainted with them. 
Daniel on Negotiable Instruments, Vol. 2, Nos. 1490, 1493, 1500, 1505, 1513 
and 1514, cited at the bar, place the matter beyond doubt, and the error of the 
judgment complained of arose from taking the text of a digest as law, while 
the cases relied on in the digest were the other way. We therefore reverse 
the latter part of this judgment, and allow the interest since the date of the 
maturity of these instruments. 

The following is the written judgment of the Court : ~ 

-"' The Court, etc. 

*' Considering that there is error in the said judgment in so far only as the 
the same dismisses the plaintiff's demand for interest, amounting to $513, upon 
the several coupons in plaintiff's declaration mentioned ; 

*'Doth reverse that part of the said judgment, and proceeding to render the 
judgment which ought to have been rendered with respect to the said interest ; 

" Considering that each of the said coupons was of itself i negotiable instru- 
ment payable at a certain time therein expressed, and that the mere lapse of the 
said time so expressed constituted the defendants in mora, in virtue of article 
1069 of the Civil Code, without any demand for payment, subject, however, to 
the defendant's right to plead and prove that they had funds ready to pay the 
said coupons in conformity with Article 2323 of the Civil Code. 

*' Doth condemn the defendants to pay and satisfy to said plaintiff par reprise 
d'instance the said sum of $513 currency for interest accrued on said coupons 
from their respective maturity up to the 2nd of January, 1883, in addition to 
the amount in principal already adjudged upon in favor of the plain tiff ^r 
reprise d'instance by the said judgment of the 5th of July, 1883, with injterest^ 
etc. 

Judgment reformed. 

Beiquey McGoun & Emardy for the plaintiff. 

Lonergany for the defendants. 
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COURT OP REVIEW, 1883. 

« 

Coram Johnson, J., Pohebtt, J., Rainvjlle, J. 

No. 2114. 
MONTREAL, 29th DECEllBER, 1S83. 

Lambert vs. The Grand Trunk Railvoay Co. of Canada. 

Sbld :~ Where ft horse was found dead near the railway track of the defendanta, and the evidence 
did not diacloae in what manner the animal had been killed, but it appeared that the 
fence aci^oining the track was in good condition, and that the gate therein leading to the 
track was frequently left open by persona passing through :— that the defendants could 
not be held liable. 

There was a case of Simard ts. The St. Lawrence and ChamplaiQ Railroad Co., 
decided in Appeal, 14 L. C. R. 406, which resembled this case in important 
respects. The Court there held that the plaintiff had failed to establish his case. 
Action dismissed. 

Per Curiam. — ^This was an action to recover the value of a horse alleged to 
liave been killed, on 11th August, 1881, through the negligence of defendants, 
4ind their neglect in not keeping the fences separating the road from the land of 
one Isaie Gojette in good order. The horse was found dead at the bottom of a 
^culvert on the railroad. He had escaped from the field adjoining, through a 
^ate. There was no evidence of the horse bavinir beeri ptrn'^k by the train or 
locomotive, or how he was killed. As to the Condition of the fence through which 
the horse escaped from the land of Gojette, the evidence was conflicting, but the 
<7ourt preferred the evidence of defendants' employes as more satisfactory. There 
was this circumstance testified to by several witnesses, that Isaie Ooyette, the pro- 
,prietor, immediately after the accident, when asked to account for it, said that the 
fence was good and the gate was shiit at night, and found open in the morning, 
through which the horse escaped. It was a common practice for people passing 
through the gate.to leave it open. It was a suspicious circumstance that the 
proprietor transferred his claim six months after the accident to the plaintiff, 
described as a clerk, and that there was no consideration given, and that they 
were to share in the proceeds, if successful against the Company. The action 
i^as taken immediately after the transfer. Why was the transfer made ? Pro- 
bably Isaie Goyette^ the assignor, had little confidence in his claim. 

The inscription in Review was by the pkintiff from a judgment of the 
^Superior Court, Montreal. (Tobrance, J., dismissing the action.) 

The following observations were made by the learned Judge in the Court 
l>elow : — 

Johnson, J. The owner of a horse which met its death on the line of the 
jrailway has assigned his claim for damages to the plaintiff, who allies by his 
action that the animal got on to the track by reason of the insufficiency of the 
^te and its fastenings, which he attributes to the negligence of the Railway 
Company. 

The case must be looked at, first, with reference to the liability of the defen- 
dants by reason of any want of observance on their part of their obligations re- 
specting the gate ; and, secondly, with reference to whether the horse, being 
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liunbert QDce OH the line of the defendants* railway, it waA killed in any manner for 
The ^^ whioh they alone would be responsible. As to the first question the evidence of 
Co. of CasMi^ Alex. Denis shows that the gate and its fastenings were all right, as far as the 
Company's obligations went ; and the same thing is distinctly proved by the 
evidence of Alexandre Boissy, and that of Jean M. Beauchamp. These two 
witnesses even go further and say that I-^ie G^yette, who may be considered the 
real plaintiff, distinctly stated, shortly after the occurrence (at a time when h& 
probably was not thinking about going to law), that not only was the gate in a 
proper condition, but that he had found it open in the morning after the horse 
had got out ; and Alexis Goyette, the uncle, says the same thing. It would 
therefore appear useless to look at the question of what was the immediate 
cause of the animal's death. It would be absurd to hold anybody else respon- 
siblefor an occurrence to which the negligence of the owner or those under hid 
control had materially contributed by leaving the gate open. The rule in such 
cases is very plain, and we have frequently acted upon it. Even supposing that 
the horse being on the line, was killed by the defendants* engine in a manner to- 
make them otherwise responsible, if the owner by his own fault contributed to 
the result the defendants would not be liable. In the case of Ware v. Canity y 
in this Court, I cited the rule from Campbeirs treatise on the law of negligence \ 
and it is this : '^ In all cases where ordinary negligence is sufficient to infer 
^^iability, it is a good defence to show that there was contributory negligence on 
'^ the part of the plaintiff, that is to say, to show that, although the negligence 
^' of the defendant was a cause, and even the primary cause of the occurrence,. 
*' yet that it would not have happened without a certain degree of blameable 
'' negligence on the part of the other." The same thing was also decided in this 
Court in the case of ValUe v. The Montreal Gas Co., referring to the leading 
English case of Tuff v. Warman, 6th Vol. Common Bench Reports, p. 573, 
where six judges held that, if by ordinary care the plaintiff might have avoided 
the consequences of the defendant's negligence, he is the author of his own 
wrong, and cannot recover. In the present case, however, we are not entirely 
relieved from considering the second part of the cas3, because there is another 
rule equally plain in respect to costs in such cases, which is, that costs are to be 
divided, where there has been fault on both sides ; but, of course, if there has 
been no fault proved on the defendants' part, the plaintiff would entirely fail,, 
and would have to bear the costs. Now we are left entirely to conjecture as to 
the immediate cause 6f this animal's death. It was found in the morning dead, 
or nearly so, lying at the bottom of a culvert, with some marks on it which might 
or might not have been made by contact with the engine or any part of the train ; 
or it might have been frightened by the approach of the train, and in its flight 
have fallen into the culvert. It is impossible to say with any certainty from the 
evidence what was the immediate cause of its destruction ; but even if it had 
been kit by the train, the Company would not necessarily be liable for running 
over anything on their track (which is their own property for the purpose of 
running trains), if that thing had been put there on purpose, or, which is the 
same thing, had got there by the fault of the owner. I say the Company would 
not be liable in such case unless, by ordinary care, they could have avoided the 
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vermlt Now we have no reliable evidenoe whatever as to how the horse was lAmiMrt 
ntnick, if eveD it was struck at all. Alexis Goyette, the uncle, and youDg Alexis .^^ SSSS^ar 
Kjoyette, the brother of the owner, are the only witnesses who were on the spot Co. of Canada* 
«oon after the aooident, and neither of them actually witnessed it. The elder 
one says that in coming down from his house he heard the whistle of the engine, 
as if to frighten cattle off the track, and this is all we have. There is, therefore, 
no evidenoe at all of fault or negligence on the part of the defendants ; but there 
is evideDoe that the plaintiff or the owner acted in direct violation of the law in 
allowing his horse to stray on the railway. So that this is not a case where, 
properly speaking, there is only contributory n^ligence on the part of the plain- 
tiff; but it is a case where he alone is to blame, therefore the action fails, and he 
must bear the oosts. 

Judgment confirmed. 

Frefantaine dk Major, for the plaintiff. 
Geo. Macrae, Q.(7., for the defendants. 



COURT OF QUEEN'S BENCH, 1884. 

MONTREAL, 25th JANUARY, 1884. 

Coram Hon. Sib A. A. Dorion, Ch. J., Monk, J., Eamsat, J., Cross, J., 

Baby, J. 

Jfe. 508. 

TANSEY, 

Appbllutt ; 

AMU 

BETflUNE IT AL., 

RaSPOllDSNTS. 

fiziD :— Tbjtt where a defendant, in an action of damages which has been dismissed with costs, 
eanses an ImmoTeable belonging to the plaintiff to be seized and sold by the sheriff, he 
is entitled to be collocated by priyllege for such costs, on the proceeds of the sale. 

This was an appeal from a judgment of the Superior Court here (Jbtt£, J.), 
rendered on the 6th October, 1882, maintaining the collocation in favor of res- 
pondents for the sum of $154.40 for costs in the report of collocation and 
distribution prepared by the Prothonotary, of the proceeds of the sale by the 
Sheriff of this district of the real property belonging to Bernard Emerson, in 
the writ of appeal in this cause mentioned, and dismissing the contestation of 
appellant. 

By judgment of the Superior Court here, rendered on 29th November, 1881, 
an action of damages brought by said Bernard Emerson, against Adam Barling, 
-Samuel Coulson and others, was dismissed with costs, distraction of which was 
thereby awarded to the respondents, the attorneys of record of said defendants, 
Adam Darling and Samuel Coulson, and which costs were subsequently taxed 
M the sum of $154.40. 
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.- Subsequently, respondents, as the plaintiffs par distraction de /raisy iaanedC 

jBeHumeetaL execution against the goods and chattels, lands and tenements of said Bernard 

Emerson for the amount of their said costs, and caused the goods and chattels in. 

his house to be seized ; but the sale thereof was stopped by oppositions fyled by 

his wife and her sister, claiming the ownership thereof 

Thereupon respondents caused a certain lot of land and premises belonging to 
said Bernard Emerson, No, 718 St. Lawrence Ward, of this city, to be seized 
under said writ, but the sale thereof was opposed by said Bernard Emerson, on. 
the ground of allied irr^ularities in the seizure. The opposition of Bernard 
Emerson was contested, and on the 19th April, 1882, was dismissed with costs, 
which were taxed at the sum of $35.25. A writ of venditioni exponas was 
thereupon issued, ordering the sheriff to proceed with the sale of said lot of land 
and premises, and on the 2dTd May last (1882) the said lot of land and 
premises were sold to said appellant for the sum of 9700 (the assessed value of 
the property being $2000, as appears by the account fyled by the city, paper 2 
of the record). 

On the 19th June, 1882, a report of collocation and distribution of the pro- 
ceeds of said sale (9600.40, after deduction of the sheriff's fees and disburse, 
ments) was prepared by the Prothonotary and posted. 

By this judgment respondents were collocated, 1st, for the sum of 910 for 
prosecuting to judgment said report ; 2nd, for $6.80 costs of execution ; 3rd^ 
for $35.25 costs taxed on judgment of 19th April, 1882, dismissing the- 
opposition ajln d'annuller of said B. Emerson ; and 4th, for $154.40, amount 
of their costs taxed on judgment of 29th November, 1881, which dismissed the 
said action of said Bernard Emerson, with costs distraits to respondents, the 
attorneys of Adam Darling and Samuel Goulson, defendants in said suit. 

After some further collocations, including one in favor of the City of Mont- 
real for taxes, the appellant was collocated for the balance, in part payment of a 
sum of $1200 amount appearing to be due him by the Begistrar's certificate- 
under an obligtition from Bernard Emerson to him, of 17th May, 1880, by 
which said lot of land was hypothecated. 

On the 26th June, appellant contested the 5th item of said report, being the 
collocation in favor of respondents for $154.40 for their said costs of suit, but 
did not contest the other collocations in their favor. 

The grounds of appellant's contestation were that by law, and specially by 
Article 606 of the Code of Civil Procedure, the costs of judgment in favor of a 
defendant and of a defendant's attorney have no privil^e against and do not rank 
before a hypothecary claim existing against the immoveable sold, inasmuch as by 
said Article 606 only a plaintiff's costs of suit rank before such hypothecary claim. 

That appellant was a creditor of said B. Emerson for $1200 under a deed of 
obligation, executed on the 17th May, 1880, and duly registered on the Ist 
June, 1880, by which said lot of land was hypothecated in favor of appellant, 
and that under said report of distribution he has been only collocated for part of 
said sum. 

That, moreover, the original suit in this cause was not instituted until long 
after the registration of contestant's said hypothec. 
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That, furthermore, the privilege granted expresalj hy law to the plaintiffs costs 
of suit cannot he extended to the defendant's costs of judgment in the absence Betiumee**?^ 
of an express provision of law to that effect. 

The contestant had a right to have the said fifth item struck out of the said 
report, and the said report reformed so that he might he himself collocated for 
the amount of said item. 

The respondents thereupon inscribed said cause for hearing on said contest- 
ation, and on the 6th October last, the contestation was dismissed with costs, 
and the collocation in liivor of respondents maintained. 

The judgment was as follows : — 

" La Cour apr^s avoir entcndu les parties, savoir, h contestant Tansey et 
Messieurs Bethune & Betbune, cr^anciers par distraction colloqfu^s pour leurs 
frais par le projet d'ordre de distribution pr^par^en cette cause, sur le m^rite de 
la contestation par Tansey, de la dite collocation, pris connaissanoe des ^critures 
des dites parties pour I'instruction de leur cause et des pieces au dossier et sur 
le tout d^lib^r^; 

Consid^rant que le contestant Tansey, cr^ancier hypothecaire du demandeur^ 
s'objecte k la collocation des dits mattres Bethune & Bethune, disant, qu'ils n'ont 
<lroit k aucun privilege pour les frais par eux r^clam^s, attendu que oe ne sont 
que des frais de defense, et que Tarticle 606 du code de procedure civile n*ac- 
^orde tel privilege que pour les frais de poursuite du demandeur dans Taction ; 

Consid^rant que le privilege pour les frais de justice n'est pas ^tabli par 
I'article du code de procedure civile invoqu^, mais bien par les articles 1994 et 
2009 du code civil, qui necomportent aucune restriction telle que oelle all^a^ 
par le contestant ; 

Consid^rant qu'en droit ce privilege s'^tend k toutes les avances et d^penses 
faites par qui que ce soit, dans Tinterdt commun des creanciers, et k oelles ayant 
pour r^sultat d'arriver k la realisation du gage et k la distribution du prix pour 
I'avantage de tous; 

Consid^rant en outre que Tarticle 606 du code de procedure civile, surtout 
tel qu'amende par le statut 33 Victoria, cliapitre 17, article 2, n*a pour effet que 
^e r^gler Tordre de collocation des frais de justice entre euz, et ne saurait etre 
interpr^te de mani^re k restreindre le privil^e accords pour les frais par lea 
•ardclea pr^cit^s du code civil ; 

Consid^rant en cons^uence que le d^fendeur qui, par ses procedures dans 
Vespdce, a procure la realisation du gage commun des creanciers du deman- 
deur, ne saurait dans les ciroonstances dtre prive du privilege sus-mentionne ; 

Senvoie la contestation du dit Tansey et maintient la collocation inscrite an 
projet d'ordre de distribution en faveur des dits maitres Bethune & Bethune pour 
leurs frais comme susdit ; et condamne le dit contestant Tansey aux frais de 
ia dite contestation distraits aux maitres Bethune & Bethune." 

Rams AT, J. (diMentiens) : — 

This is an appeal from a judgment dismissing a contestation of the colloca- 
tion of advocates for their costs as distrayants in a suit against the owner of 
{property hypothecated in favor of appellant. 
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^^^^^ One Emerson was the owner of the {Mroperty hypothecated. He brought aoi^ 

:Bethune etai. action against Darling and others; defendants appeared separately and pleaded 
separately. The defendants were suooessful, and there was judgment dismissing- 
the action with costs distraits to the respondents, the attorneys of two of the 
defendants. They took execution and seized the land hypothecated, and on the- 
proceeds of the sale they were collocated for their costs in Emerson and Darling 
et al., as being part of the costs necessary to bring the real estate to sale* 
Appellant, the hypothecary creditor, contested this collocation on the ground 
that respondents had no privilege for their bill of co.sts in the suit of Emer- 
son y. Darling et al. By the judgment of the Superior Court this contestation 
was rejected, and the hypothecary creditor appealed. It is not denied that under 
the old law in France, there was no privilege for the costs of the action. There 
was only privilege for the frais extraordinaire^ des crUes and in favor of the 
hypothecary creditor — the frau ordinairts were paid by the adjudicatairey 1 
Pigeau, 810. But a specious argument has been put forward. It is said that 
this was because the hypothecary creditor CQuld seise without an action, and 
therefore he gained nothing by the suit; that here it is different, that he gain» 
by the suit all the expenses he would have to pay to get a judgment and sell. This 
might be a reason for altering the law; and in certain circumstances, and with 
some limitations, perhaps the old law migh the changed with advantage, but I 
don't think that in a matter of this kind it is competent f(y the Court to create a 
privily of this sort or to extend any that may exist beyond the precise words 
of the law. It is, however, contended that, independently of all legislation, there 
should be a privilege here for the costs of th 3 seizing creditor, whoever he may be,, 
because there is no titre pari in this country, and that the equitable reason is so 
strong that it justifies the Courts in creating a privilege. 

In the case of The Eastern Townships Bank and Pacaud this doctrine was- 
maintained before the Code, 1 L. C. B. p. 126. It is, however, to be observed 
that this judgment is not of the highest authority. The judgment in appeal 
reversed the judgment of the Court of Eeview — it was not unanimous, and the 
majority was completed by the opinion of a judge ad hoc. But what is still more 
important is that the reasons given in support of the judgment appear to me to- 
be either erroneous, or to lead to a conclusion directly the reverse of that arrived 
at by the Court. 

In the first place, all hypothecary creditors had not a titre pari and all titresparif^ 
did not give a right to execute dt piano. This is apparent by the very quotations 
from Pigeau relied upon in the case referred to (1 Pigeau, 43 and 45). In the 
second place the judgment is supported on a text of the Digest, 2, 3, Tit. 5 L. 6, § 3.. 
Now this Title is de negotiis gestis; and a moment's examination shows how utterly 
the Soman Law is incompatible with the reasoning of the learned judge. The rule 
is this : if you act for yourself and not for me you have not the action negotiorwrmi 
gettio against me ; but if you mix yourself up in my affairs for your own benefit I 
I have that action against you. But still, if you have done something about mj 

affairs, you shall not have an action for what it cost you, but for what I gained* 
Judge Polette, and the majority of the Court of Appeals, said, if they reallj^ 
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celled on the text of law they quoted, that the pftrty has an action for what it cost '^^^^ 
him to interfere, not what it benefits the hypothecary creditor. They have made BethunBetai- 
«o semblance of proof that the appellant haa grown richer at their cost. I 
think this establishes that under the old law there w&s no privilege for the costs 
of action to the hypothecary creditor, and none certainly to the chirographary 
^ereditor, bat only to the former for the costs of execution. 

To what extent is this altered by the Code of 0. P. ? Art. 606, § 7. '' The 
plaintiff is next paid his costs of suit, taxed as in an uncontested case not 
inscribed for proof. 

The ** plaintiff,'' according to its ordinary signification, does not include those 
in the position of the respondents. But, it is said, they are plaintiffs on their 
-dUtraction, I cannot think that is a fair interpretatioD. Nor do I think the 
respondents' pretensions are supported by articles 1994-5 and 2009, §5, 0. C. 
-Still less can I find any argument in support of their pretensions in the 33 Vic. c. 
17, sect. 7, Q. 

Babt, J. : — This is an appeal from a judgment of the Superior Court main- 
taining the collocation in favor of respondents for the sum of 9154.40. The case 
involves a question of considerable interest to the members of the bar. 

It appears that one Bernard Emerson brought an action of damages against 
Adam Darling and others, which was dismissed with costs, distraction of which 
iras granted to respondents, the defendant's attorneys. 

These costs were taxed at the sum of $154.40, and Emerson having failed to 
pay them, the respondents took out an execution, and caused to be seized a cer- 
tain lot of land belonging to the said Emerson, who, by opposition to the sale on 
|)retenee of certain irregularities in the seizure, caused a further sum of $35.25 
for costs to accrue. 

This opposition being dismissed with costs, on writ of Venditioni Exponas, the 
lot of land in question was sold and adjudged to appellant for the sum of $700. 

This sum of money having been brought into Court in the ordinary course, 
a report of collocation and distribution of the proceeds of said sale was prepa red 
by the prothonotary and posted in the ordinary way. 

By this report, the respondents were collocated for the two above-mentioned 
«ams. 

The appellant, who was an hypothecary creditor of Emerson to the amount of 
41200, not getting the whole of his claim, as appeared by the Registrar's 
certificate, but only a small part thereof, contested the 5th item of the report : 
the collocation in favor of respondents for the $154.40, being their costs of suit. 
In his contestation, Tansey says that respondents were wrongfully and illegally 
<K)lloc2ited in preference to himself and to his prejudioe,inasmuch as, by law, and 
«pecially by Art. 606 of the Code of Civil Procedure, the costs of judgment in 
favor of a defendant and of a defendant's attorney have no privilege against and 
do not rank before a hypothecary claim existing against the immoveable sold, 
4he only costs ranking before an hypothecary creditor being those of the plaintiff. 

This pretension of appellant was set aside by the judgment below. 

It was held by the learned judge that the privileges for costs,/rau dejiistice,yreTe 
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Dot fixed by the Code of Civil Prooedore bat by articles 1994 and 2009 of the 
•* ■!• Civil Code, io which were to be fonnd none of the restrictions alleged by the 
contesting party, and that, in law, all the law costs and all expenses incurred ift 
the interest of the mass of the creditors were privileged ; also that Art. 606 of 
the Code of Civil Procedure, as amended, applied only to the order in which 
such law costs should come in, and was not to be taken as a restriction of the 
privilege granted for costs by the abovo^ited articles of the Civil Code : That 
the costs incurred and claimed by respondents had been made "o/En dt procurer 
la rSalisation du gcige commun des crSaneiers,*' and therefore Messrs. Bethune 
could not be deprived of the privilege given to them by law. I may say, at 
once, that the majority of this Court takes the same view of the case. The costs 
claimed by respondents, as privilegtsd, have been incurred, undoubtedly, in the 
interest of the mass of the creditors, as the claim thereof on the plaintifiF had the 
effect of bringing the property to a sale. But, says appellant, the privilege for 
costs is granted to plaintiff's attorney and not to the defeodant'.s. This is play- 
ing upon words ; all that is required by law for the costs to be privileged is that 
they should be incurred in the interest of the mass of the creditors, and by the 
word interest is meant the bringing to sale of the gage commun of the creditors.. 
Who here caused the lot of land in question to be brought to sheriff's sale and 
the proceeds theVeof divided among the hypothecary creditors ? Respondents, 
nobody else, as already remarked. The creditors benefited thereby, and the position 
of the respondents cannot be assimilated to anything but that of plaintifiF on the 
' seizure, which they are in fact. This is the only interpretation that can be 
given to the articles hereinabove mentioned, notwithstanding* what^may be laid 
down to the contrary in the Roman Law or the principles which may have 
governed the matter in times past. 

This decision is altogether in accordance with the universal practice and juris- 
prudence followed in the Province of Quebec since the Civil Code has become 
law. Previously, there was a difference between the practice followed in the 
District of Montreal and the one held in that of Quebec. In the latter, a certain 
amount of costs was considered privileged, whilst in the former, the costs of 
the execution and seizure alone were reputed so. But under the new law, alt 
differences have disappeared, the practice has become uniform, and all costs 
incurred to bring the property to a sale have been considered to be privileged,, 
and ranked, accordingly, on the collocation sheet. I am free to admit that, as 
the law stands now, an hypothecary creditor may sometimes suffer somewhat from 
the large amount of costs incurred by the prolonged litigation of the parties, but 
this is matter for the consideration of the legislator who may restrict this privi- 
lege hereafter, and not for the tribunals of justice. This Court must deal with 
the question according to the law as it now stands, and not on what it should be^ 

The judgment is, therefore, confirmed with costs. 

Judgment of S. C. confirmed. 
J. Ccdder, for appellant. 

Bethune (k Btthune, for respondents. 
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COURT OF QUEEN'S BENCH, 1884. 

MONTREAL, 21bt FEBRUARY, 18M. 

Coram HoN. SiR A. A. DoRioN, Ch. J., Monk, J.,,Bam8ay, J., Ckosb, J., 

Babt, J. 

No. 21. 
McDONELL et al., 

Appillaktb ; 

▲KD 

BDNTIN, 

RiBPOKDBNT. 

Hxu» :— That a party, whose olaim against an immoTeable seised and sold by the iheriff appeared 
in the Regi«trar's certificate, bat has not been collocated in the report of distribution, and 
who has failed either to contest the report of diitrlbntion or to appeal from the judgment 
homologating the same, or to present a rtquett civile or an opposition aga'nst sneh jndg- 
ment, as reqnised by art. 7«1 of the Code of C. P., cannot, by direct action, recoyer tb» 
amount of his said claim from the party collocated in snch report to his prejndice. 

This was an appeal from a judgment of the Superior Court at Montreal 
(Baiuvilli, J.), on the 16th Februm'y, 1883, maintaining the cU/ente'en droit 
fyled by respondent to appellants' declaration and action, and dismissing their 
action with costs. 

The appellants' action was instituted on the 1 Uh February, 1882, against 
respondent and one Joseph Dier, for the recovery from respondent of a sum of 
(330, with interest from the 1st November, 1879, alleged to be due to them by 
him in the proportion of $110 to each. 

The declaration alleged that the appellants are the legal owners of a hailleur 
de/ond$ claim for 9330 and interest as aforesaid, on certain real estiite, described 
in the declaration, which had been judicially sold, on the 22nd of December, 1880, 
by the Sheriff of Montreal, in the cause No. 2589, wherein one Thomas Dickson 
was pUintiff and said Joseph Dier was defendant. 

That on the 7th February, 1881, a report of distribution of the net proceeds 
of the said sale was made and posted up by the Prothonotary of the said 
Superior Court ; and by the eleventh and last item of said report the balance of 
the proceeds of said sale, after collocation of certain cluimants, creditors and 
opposants, was awarded to said respondent as follows : — *^ 11. To the opposant, 
Alexander Bun tin, in part payment of his claim amounting to two thousand 
four hundred dollars, bearing interest at eight per cent., from the 18th November, 
1877, founded upon an obligation and mortgage from Joseph Dier, in his favor, 

executed before Hunter, Notary, on the 18th May, 1869 $2312.80 

Costs of opposition to Messrs. fiethune & Bethune. 18.60 

That the said contestation was contested and finally homologated on the 17th 
day of May, 1881, by judgment of the said Superior Court, and the said sums 
have been paid to the said respondent. 

The declaration then alleged that, according to the Registrar's certificate 
fyled in the said cause, the appellants ought to have been collocated for said sum 
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McDfMntfiaiVcHSZO and interest preferentiaUy to said respondent, and by the oondonons of 
Boitla, the deolaration the appellants prayed that the said respondent should be declared 
to have received the said sum of $330 and interest throogh error of law and 
fact, and that he shoald be condMioed to pay the same to the appellants. 

The respondent fyled a difente au fond en droit and a plea to the merits ; 
but as the plea to the merits does not oome up on the present appeal, it need 
not now be referred to. 

The demurrer so fyled by respondent was as follows : — 

The said defendant, Alexander Bontin, for plea or di/ense au fomd en droit to 
the declaration and action of the said pUintiffi), saith that the allegations of said 
declaration are insufficient in law to enable the said plaintiflb to have and main- 
tain the conclusions of their said declaration for the following reasons : — 

" Because, according to the allegations of said declaration the monies sought 
to be recovered by this action were awarded and adjudged to be paid to the said 
Alexander Bnntin, under and by virtue of a judgment of this honorable Court 
duly and solemnly rendered, homologating the report of distribution in said 
declaration referred to, and the said judgment has never been vacated, revoked, 
reversed or otherwise annulled or set aside, either wholly or in part, and is still 
in full foree, vigor and effect ; 

^* Because, according to law, said judgment could not be reversed, either wholly 
or in part, except by judgment of the Court of i^ueen's Bench, on appeal to that 
Court, duly instituted ; 

<< Because said judgment could not be otherwise vacated, revoked, annulled or 
set aside, either wholly or in part, except by means of a petiUon in revocation 
of such judgment, and then only on legal groundf>, and that no legal grounds 
for so vacating, revoking, annulling or setting aside said judgment are assigned 
in said declaration ; 

^* Because, even if said judgment were legally reversed or reformed or other- 
wise vacated, revoked, annulled or set aside, the said defendant, Alexander 
Buntin, could only be condemned to return to the Sheriff so much of said monies 
as the Court might order him so to refund ; 

^^ Because the present action is not, or in the nature of, a petition in revocation 
of said judgment, nor are there any l^al grounds of such revocation assigned or 
alleged in said declaration ; 

" Because the said defendant, Alexander Buntin, cannot, by reason of any- 
thing alleged in said declaration, be l^lly condemned to pay to the said plain- 
tiffs the sums of money by them claimed in and by said deolaration and action, 
or any part thereof; 

'^ Because the conclusions of said declaration do not legally flow from nor 
are they legally justified by the allegations of said declaration.'* 

The case having been heard on the issue raised by the demurrer, the demur- 
rer was maintained and the appellants' action dismissed with costs. 

The following was the judgment so rendered by the Superior Court : — 

*' La cour, apr^ avoir entendu les demanderesses et le d^fendeur, Alexander 
Buntin, par leurs avocats sur la defense en droit, plaid^e par le dit d^fendeur 
Buntin i Paction en cette cause ; avoir examine la procedure et d^lib^re ; 
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^' Attendu qae les demanderesses alldgueot qu'elles avaieot une hypoth^queMpDonaU^tmL 
sar one partie d'one propri^t^ oonnae et d^sign^e eomme ^tant le No. 642 des Bnntiiv 
plan et ]ivre de renvoi offieiels du qaartier Saint Antoine de la cit^ de Montreal, 
que le dit lot No. 642 ^tait poss^d^ par Joseph Dier qui Tavait acquis des 
autears des demanderesses en diff^rents temps, et leqnel lot comprepait des lopins 
de terre d^sign^ oomme lots Nos. 7, 8, 9 et 10, qne le dit lot No. 642 aurait 
et^ vendu par le Sharif de ce district, et que sur le produit de la vente le d^fer. 
deur Buntin aurait ^t^ coUoqu^ par le rapport de distribntion pour une sonime 
de $2,312.80, et pour $18.60 frais d'oppositioo, la dite collocation ^tant bas^e 
sur une obligation consentie au dit Buntin par le dit Dier le 18 mai 1869, 
laquelle somme lui aurait 6t6 paj^e ; 

" Que les demanderesses auraient fait renouveler leur hjpoth^ue sur le dit 
lot No. 642 snivant la loi, et que cependant elles n'auraient pas ^t^ colloquies. 

" Que par son obligation le dit Buntin n'avait hjpoth^que quo sur le lot No. 
10 et non sur les lots Nos. 7, B et 9, et que d'ailleurs il n*a jamais renouvel^ 
son hjpoth^ue, laquelle n'apparaissait pas au certificat du registrateur, et qu'il 
n'aurait pas dfk dtre ooUoqn^ au prejudice des demanderesses dont Fhypothdque 
apparaissait au dit certificat ; que la collocation du dit Buntin a M contest^e et 
bomologu^ par jugement de la Cour Sup^rienre rendu le 17 de mai 1881 ; 

" Attendu que les demanderesses coneluent k ce que le dit lot No. 642 soit 
d^lar^ avoir ^t^ k T^poque de la dite vente par le sh^rif, hypoth^u^ en faveur 
des demanderesses an paiement d*une somme de $330 avec int^rSt, comme 
balance du priz de vente ; et 4 ce qu'il soit d^lar^ que le dit d^fendeur Buntin 
a ^te ill^galement colloquy de tel montant, et ii ce qu'il soit condamn^ & en 
rembonrser les demanderesses ; 

" Attendu que le dit d^fendeur Buntin a plaids par une defense en droit, all^- 
guant que le jugement homologuant le dit rapport de distribution no pouvait 
Itre attuqu^ et r^voqu^ que par iin jugement de la Cour d'Appel, ou par voie 
de requ§te civile pour les raisons donnant lieu k la requdte civile, ce qui n'a pas 
4t4 fait, que m§me dans le caa oii le dit jugement serait r^voqu^, le d^fendeur 
Buntin ne pourrait §tre oondamn^ C[a!k remettre au Sharif tel montant. que la 
cour jugerait k propos ; 

*^ Considerant, qu'en vertu de Particle 761 du code de procedure civile, les 
dites demanderesses ne pouvaient se pourvoir centre le dit jugement que par 
opposition, dans les quinze jours, ou par appel, ou par requ§te civile; qu'elles 
n'ont pas produit telle opposition ou inteijet^ appel, et que leur pr^nte de- 
mande n'alldgue aucune des raisons donnant lieu k la requete civile ; 

'* Considerant que la defense en droit du dit d^fendeur Buntin est bien fondle 
la maintient, et d^boute les demanderesses de leur action quant au dit Buntin, 
avec d^pens distraits k Messieurs Betbune & Bethune, avooats du defendeur, 
Buntin." 

Cross, J.: — The appeal in this case is from a judgment sustaining a 
demurrer, and dismissing a suit brought by the appellants against the respon- 
dent. 
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iScDonoii et ai. The declaration complains that Buntin received under a jud<;ment of diatriba- 
Bantin. tion a Bum of $330, which of right belonged to the appellants, tinder circumstances 
which may be briefly stated as follows : — 

Joseph Dier was owner of a property in St. Anioine suburb, consisting of lot 
cadastral No. 642, which was again subdivided into a number of small lots. 

One Joseph Dickson held a judgment against Dier, under which he brought 
the property to sale. The sheriff made a return of the proceeds accompanied 
by the Registrar's certificate which the law required him to procure. 

This certificate shewed Buntin to be a hypothecary creditor on the property 
to a large amount. 

It also showed that the auteurs, predecessors of the appellants, had a prior 
claim for their 9330, as original vendors of two of the sub- division lots, a fact 
which was overlooked, Buntin having been collocated for the entire balance of 
proceeds, after the expenses and privileged claims, and the appellants omitted 
irom the collocation, although their registration was duly made, showing their 
priority. 

The judgment of dbtribution was homologated, and Bantin awarded the 
proceeds. 

The appellants claimed from Buntin and Dier, the defendant, that $330 of 
money received by Bud tin should be declared the property of the appellant?, 
and Buntin be condemned to restore it to them, as having been received by him 
without cause and as money not due him, but due to the appellants. 

This suit was mot by a demurrer, based chiefly upon Art. 761 of the Code of 
Civil Procedure, which reads " that any party aggrieved by a judgment of 
'' distribution may seek redress by means of an appeal, or a petition in revocation, 
" if there are grounds for it, whether he has appeared in the suit, or his claim 
'' being mentioned in the certificate of hypothecs he has not appeared.*' 

" Any creditor mentioned in the Begiutrar's certificate who has not appeared 
'^ in the cause may, moreover, within 15 days, seek redress by means of an 
'* opposition to the judgment." 

The demurrer takes the further ground generally that the appellant has no 
legal recourse against the respondent for the causes alleged. 

It is contended that the appellants having failed either to apptal in time or 
seek recourse within 15 days by petition in revocation of judgment, are not 
limited or precluded by the provisions of this article from seeking recourse by 
an independent action ; that it is a faculty given to the party injured which he 
may exercise or not, as he sees fit, but that he may nevertheless sue for what 
belongs to him ; that the amount received by Buntin, and which ought to have 
been awarded to appellants, was their property, did not belong to Buntin, and 
ought to be restored to the appcllantf>, the real owners:. 

It is not strictly true that the money belonged to the appellants ; they were 
creditors, and pretended to have a preference over Buntin, but he also was a 
creditor, and the question of priority is one to be determined by the Court. The 
appellants should have attended to their interest in the distribution of the 
monies, and raised any question they had to raise before the monies were dis- 
posed of by thejudgment of distribution. It is of importance that it should be 
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€0, to avoid the great amount of litigatioo that would ensue if every person who *^®^^JJJ^* ®* »^ 
found himself disappointed in the result of a distribution intended to be final, Biutin* 
«hould be allowed to raise the question anew by an independent suit. 

Before the law was enacted, which requires the Sheriff to procure and return 
-with the proceeds of sale a Eegistrar'fl certificate, shewing the hypothecs on the 
property sold, every person who had a claim was obliged at the peril of losing 
his recourse, to bring forward and file his claim within a very limited delay, and 
watch the distribution of the monies to see that he had justice done him nccord- 
ing to his rank. Now that the Registrar's certificate is made a basis for collocat- 
ing the rights of the parties, it does not follow that complete justice will neces- 
sarily be done a creditor or that he is guaraoteed against mistakes, without the 
•exercise of any diligence on his part. It is only a further protection and security to 
him, but goes no further than the law itself warrants. Beyond this the law remains 
the same, favoring the diligent, and still requiring him to watch his interest 
against mistakes in the distribution of the monies. In this case the appellants 
have to suffer the consequences of their neglect, and the judgment must be 
<;onfirmed. The award of the monies to Buntin must be considered a« finality. 

Kahsat, J. — This case was argued principally as if the difficulty in appel- 
lant's way was that by the judgment there V9as res judicata against appellants, 
and our attention was specially directed to Art. 510 C. C. P. This is not, 
however, the real question. Persons called in by general advertisements are not 
parties in the sense of Art. 1241 C. C. In the language of the old writers they 
are more quibus res judicata non noceat. Appellant's real difficulty is that 
appellant's declaration does not bring the respondent within Art. 1047 C. C. 
There was no error either of fact or of law in paying respondent. He was paid 
under a collocation made according to law. The prothonotary is expressly en- 
joined by Art. 727 C. C. P. to make his report of distribution precisely as he 
made it ; that is, '' he must act according to the apparent rights of the parties." 
It was for the appellant to show within certain delays that these appearances 
were unreal. Not having done so, he loses his order of collocation, not on the 
principle of res judicata, but because he has neglected to protect his right. It 
-seems perfectly clear that if respondent had received, to appellant's prejudice, 
money which was not due to him, the appellant might recover it. And so 
strong is this principle that our C. C. P. has an article (751) which provides 
tk special procedure to allow this question of indebtedness to be raised in the 
suit, even after homologation of the report of distribution, and so long as the 
money is before the Court. This article shows, "what is otherwise clear, the 
Judgment of distribution as far as regards order is final, and that it can only 
be set aside for the reason and in the manner in which other judgments can be set 
^de. Appellant's declaration contains no such reason, and therefore J think 
it was rightly set aside on demurrer. 

Judgment of 3. C. confirmed. 
J. Calder, for appellants. 

R. Laflammcy Q.C, counsel. 

Bethune de Bethune, for respondents. 
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SUPERIOE COURT, 1884. 

MONTREAL, 3l8T JANUARY, 1884. 

Coram Jett^, J. 

No. 2130. 

Gauthier vs. St. Pierre, 

Held :— That an advocate in a case who charges a witness under examination in the case witb 
being a liar and a perjurer, is not amenable to a civil suit in damages for making such 
an accusation, when he does so without malice and under the instructions of his client. 

Per Curiam : — La question soulev^e. par ce litige n'iDt^resse pas seulement 
les parties qui y sont coDcero^es, mais eocore et surtont les membres du Barrean^ 
et Ton pourrait in^me dire tous ceuz qui, a un moment donne, peuvent etre 
appel^s 4 comparaitre devant les tribunauz. 

II s'ugit en effet de determiner I'^tendue du privilege que la loi reconnait k 
Tavocat pour la libre defense de son client, et d'indiquer en m§me temps la 
protection queja loi assure soit k la partie, soit au t^tnoin, soit au tiers, qui 
peuvent §tre exposes a des abus de langage de la part de Tavooat, dans rezercice 
de son ministere. 

Etablissons d'abord les faits de la cause : 

Le 6 octobre 1882, Me. Saint Pierre, avocat du Barreau de cette ville, ^tait 
appeie k d^fendre, devant le Recorder, une femme accus^e de tenir une maison 
mal-fani^e. Le demandeur Oauthier, ^tait le principal t^moin k charge 
centre Taccus^e, Or, M. Saint Pierre avait appris, un jour ou deux auparavant 
que ce t^moin avait dit en conversation, que Taccus^e lui avait fait Taveu de sa 
culpability. N'ayant aucune raison de soup^onner tant de bonne volonte de la 
part de sa cliente, il avait cru devoir se renseigner auprds d'elle sur la v^rit^ de 
cette confession compromettante. L'accus^e avait ni^ avec indignation avoir fait 
un tel aveu et avait ajout^ : *^ Si ce t^moin dit cela sous serment, il commettra 
'^ un parjure et je vous charge de I'affirmer devant la Cour.'' 

La cause dtant appel^e, le demandeur Oauthier est en effet examine comme 
t^moin, et il declare que Taccus^e tenait une maison de prostitution et qu'elle 
le lui avait avoui, Aussitot, dit la declaration. Me. Saint Pierre apostrophe 
le t^moin en lui disant : '^ Ce que vous dites Id est un mensongcy vous vou^ 
parjurtZj vous ites un parjure,^* De la Taction main tenant soumise k ce 
tribunal et par laquelle Gauthier reclame $100 de dommages int^r^ts. 

Me. St. Pierre r^pond a cette demande : qu'il ne s'est pas gervi des paroles 
qu'on lui attribue, mais que les eut-ils prononc^es 11 est prot^g^ par le privilege 
que lui assure sa quality profession nelle ; que n^anmoins il 8*est content^ de 
dire au demandeur : '^ quil'Ojffirmait Ih unt/ausstti et que jamais Vaccusic 
" ne lui avait fait tin pareil auew." 

II ajoute qu'il a prononc^ ccs paroles sur les instructions formelles de sa 
cliente, dans Tezercice de son devoir d'avocat et que rexplication du pr^tenda 
aveu de sa cliente, qu'il a ensuite forc^ le demandeur Gauthier de donner, a 
justifi^ les paroles dont il s'^tait servi. 
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Malgre la negation du difendeur, la preuve ^tablit qu*il a prononc^, dans (Hi^^^r 
i'oocasioo en question, les mots : parjure ou vou$ vous parjurez. M. le Recorder **• Pierre. | 
DeMontigny, qui a pris note de ce qui s'est ainsi pass^ devant lui, donne, d^apr^s 
le m^moire qu'il en a gard^, la version snivante : •* Sur transquestiofis : — La 
*' defenderesse a-t-elle fait des aveux? — Oui. — M. St. Pierre, — C'est faux, 
▼ous yous parjurez 1 " Le Recorder fait alors observer d. M. St. Pierre qu'il n'a 
pas le droit de parler ainsi. 

D'autres t^moins rapportent k pen pr^s les m ernes expressions et ajoutent que 
M. St. Pierre paraissait indign^ et en proie k une vive Amotion. 

II est aussi prouv^ que le Recorder, bien qu'il disc avoir consid^r^ Taveu 
<somme prouv^, a n^anmoins donn^ le b^n^fice du doute 4 Taccus^e et I'a fait 
remettre en liberty. 

Tels sont les faits de ]a cause. 

La question k r^soudre est done nettement pos^c : Le d^fendeur pcut-il Sire 
recherche par action civile devant les tribunaux pour les paroles qu*il a ainsi 
pronoDc^es k Tadresse du t^moin Qauthicr, devant la Coilr du Recorder? 

'^ La libei't^ de discussion — dit Grellet-Dumazcau No. 844-e8t une des 
•conditions les plus essentielles de la bonne administration de la justice. Sans 
la faculty de dire tout oe qu'il importe aux tribunaux de connattre pour I'exacte 
appreciation des d^bats civils et criminels, la defense ne saurait etre compl^te- 
Souvent Tarticulation de faits de nature k porter atteinte a I'honneur d*une par. 
de est une n^cessit^ imp^rieuse de la cause. Sous un autre rapport, il est des 
proems dans lesquels une ipre v^h^mence, une brusque indignation et m^me 
une certaine duret6 d'expression sont dans les droits de la partie, comtne dans 
le ministere de Tavocat. Cette ind^pendanoe du plaideur et de son d^fenseur a 
4i6 reconnue dans tous les temps : advocati dehent agere quod causa desiderata 
portait la loi romaine, et les annales de Tancienne jurisprudence attestent les 
mSmes privileges.'* 

Et Dareau, rapportant les paroles d'un grand magistrat, M. Portail, nous dit, 
^cbapitre 3, sec. 4, No. 4 ) : " Au milieu des regies de biens^ance que les 
avocats ne doivent jamais perdre de vue, leur ministere deviendrait souvent 
inutile, s'il ne leur etait permis d'emplojer tous les termes le^ plus propres k 
«ombattre Tiniquite ; leur eloquence demeurcrait sans force, si elle etait sans 
liberte. La nature des expressions dont ils sont obliges de se servir, depend de 
la qualite des causes qu'ils ont k defendre. II ent une noble vehemence et une 
sainte hardiesse qui fait partie de leur ministere. II est des crimes qu'ils ne 
flauraient peindre avec des couleurs trop noires pour exciter la juste indignation 
des magistrats et la rigueur dcsi lois. Mime en mati^re civile, il est des especes 
cii Too ne pent d^fendre la cause, sans offenser la pcrsonne ; attaquer I'injustice, 
sans deihonorer la partie ; expliquer les faits, sans se servir de termes durs seuls 
ficapables de les faire sentir et de les repre^enter aux yeux des juge;^. Dans ce 
cas, les faits injurieux, dds qu'ils sont exempts de calomnle, sont la cause meme, 
bien loin d'en Stre les dehors ; et la partie qui s'en plaint doit plutdt accuser le 
dereglement de sa conduite, que Tindbcretion de I'avooat." 
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Gaothier Et V auteur ajoute : 

St. Pierre. ^ jj^^^j^ ^ ^^^^ ^^^ circon stances, UD avocat doit Writer tout ce qui sent Tin- 
jnre et ce qui est etranger k la cause. Non conviciis, Bed rationibui decertendum. 
L' ordoDuauce de Charles VII, de Tan 1440 le recommande ezpress^ment et Ta- 
vocat est dans le cas d'etre pris & partie, lorsqu'il y manque, d mains que les 
injures ne soient avouies de son client, Sur quoi nous observons que s'il y a ea 
des expressions peu ui^nag^es de sa part, dans lu chaleur de la plaidoirie, H 
qu*aIors la partie offtnsie n^en ait point demandi sur le champ reparation, eUe 
n' est plus recevahle a lui faire un proces d cesujet" (Ainsi jugd par arrSt do 
14 f^vrier 1759.) 

Cos citations, bien qu'elles ne se rapportent qu'ik ce qui aurait pu dtre dit re- 
Wivement k la partie dans l:i cause, nous indiquont n^unrooins bien chirement 
quel ^tait Tancien droit fran^ais au sujet du privilege de I'avocat. On peut ei> 
resumer les dispositions comme suit : 

Libert^ la plus ^tendue quant 4 tout ce qui n'est pas Stranger k la cause,, 
sous lu surveillance cependant, du magistratpr^sidant le tribunal. 

Prise k partie pour toute injure itrangire k la cause. 

Et pour citer encore le njeme magistrat, AT. V avocat g^n^ral Portail, dont 
Dareau nous rapporte les paroles : ^' S'ilechappe k I'avocat des expressions trop 
hardies, ou trop pcu m^nng^es, il est de la prudence et de la religion du magis- 
tra, a qui appartient lu police de Taudience, do venger la dignity de son tri- 
bunal en Tavertissant de ses devoirs, ou en lui imposant silence." 

Deniznrt constate pareillement que de tout temps, suivant le principe que le 
juge doit avoir de la police de I'audience, tout tribunal etit le droit d'avertir et 
de reprcndre Tavocat qui se penuettait des expref^sions trop hardies ou trop ^ii 
menag^es, duns sa plaidoirie, ce qui dtvait exclure toute plainte en injure ovt, 
calomnie. 

Denizart, Coll : de Jurisp. Vo. Avocats, Nos. 22 et 23. 

Ces dispositions de I'ancien droit fran^ais sont passes dans le droit frangais mo- 
derne et Grellet Dumazeau, appr^ciant la loi du 17 mai 1819, dour dit : '^ Ainsi, 
tenons pour constant que la loi proclame formelleroent oe principe, avou^ par U 
raison,'quelesdiscours et les Merits prononeesouproduits devantlestribunaux ne 
donnent ouvernire d aucune action; que les parties peuvent r^iproqnement all^ 
guer les faits les plus graves, si ces /aits rentrent dans les moyensUgitimes dela 
cause, et qu'aux magistrats saisis du fond appartient exdusivement le droit de 
r^soudre les questions auxquelles les dispositions de la loi peuvent donner nais- 
sance." (No. 887tn/7re). Mais igoute le mdme auteur : ^' II ne faut pas perdre 
de vue que les libert^s de la defense ne couvrent point les faits diffamatoirea 
itrangers d la cause et que ces faits peuvent donner ouverture soit k Paction 
publique, soit d Taction civile des parties^*^ 

Telles sont done les regies admises par Tancien et le nouveau droit fraD9ai8. 
Et ces regies ne sont pas applicables aux parties seulement, elle le sont pareille- 
ment aux timoins. 
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" La defense ne semit ni libre, ni complete, dit Chauan, si lea parties ou g»^^«»^ 
leors d^fenseurs ^taient g^D^s par la crainte d'une action relative auz reproches ^t- p*®""^- 

qu'ils anraient i faire aoz timoins Sans doote les parties ou leurs d^fen- 

sears n'ont pas a leur ^ard ane liberty illimit^ il ne peut^trc permis d4n- 

}iirier ni d'invectiver arbitrairement les timoins, mats on peat dire centre eax 
toat ce qai, se rapportant d VaffuirCy tend ^ jastifier la defense ) on peat avan- 
cer toat ce qui est propre k ^branler la foi dae a lear t^moignage, lors mdme 
qu'on ne poarrait entierement proaver les reproches qa'on leur adresse, poarvu 
qa'on paisse administrer la preave de qaelques circonstances qai rendent ces re- 
proches vraisemblables ; car on doit laisser une grande latitude ^ la defense.'' 

Chassan — Dalits et contraventions de la parole — No. 136. 

Et Grelht-Dumaztau ajoute; '' ilest de principe que les t^moigoages appar- 
tiennent k la cause et qu*il est permis d'en discuter la valeur par tons les mojens 
que reclame I'int^rlt personnel et qu'avoue la bonne foi. Mais une fois la part 
faite au droit de la defense, le t^nioin nous parait certainement fond^ k se plain- 
die par les voies ordinaires, de Tabus de ce droit et des faits diflfamatoires Strangers 
d la causcJ* (No. 931 in medio,) 

Et I'aateur conclut en rep^tant de nouveau au No. 932 : '* La loi n'onvre done 
(Taction que poar les faits diffamatoires Strangers d la cause y et elle Taooorde 
aux parties, au minist^re public etauz tiers; mais cette action purement facul- 
tative, ne s'oppose pa.^, comme nous Tayons vu, a ce que la partie puisse deman- 
der auz magistrats saisis de la contestation, la suppression des Merits et des dom- 
mages int^rSts. Si la partie, optant pour la voie la plus courte et la plus sClre, a 
incontestablement ce droit, pourqaoi le denier aa tiers s'il a int^rdt i r0zercer ?'' 

Ces principes sent ^galement ceuz de la jurisprudence anglaise. II j a d6jk 
pla9 de cent ans, dans une cause de Rex v. Skinner^ Lord Mansfield posait la 
regie dans les termes les plus larges et le^ plus clairs en disant : " Neither party, 
witness, counsel, jury or judge can be put to answer, civilly or criminally, for 
words spoken in office." 

Depuis, 4 part une oa deuz exceptions peut4tre, los arrets n'ont pas vari^ ct 
j'en trouve T^num^ration la plus complete et la plus ezacte dans le No. du mois 
d'octobre dernier des Law Reports^ auz pages 588 et ftuivantcs, dans le compte 
renda d'un jugement du 5 juillet 1883, dans une cause de Munster v. Lamb^ 
Les quelques citations qui suivent suffiront pour d^montrer comment on inter, 
pr^te et on appr^ie aujourd'nui dans les tribunauz anglais, ce privil^e de 
Vavocat. 

Le premier jage devantqui cette cause fut port^e, le juge Mathew, appr^ciant 
les paroles reproch^es k I'avocat, dit; '^ It is very questionable whether the 
words ased were defamatory per se. If they were, they appear to come within 
the probable instructions which the advocate might have received from his- 
client, and therefore on the narrowest view of the privilege of the advocate, he 
would be protected from an action." Et comme Tavocat du demandeur M. 
Waddy, avait ^mis comme proposition : ** That an advocate is protected from 
an action for defamation, only when the words which he utters are spoken bonA 
fide and are relevant to the matttrs be/ore the Court; *' le mdme 'juge ajoute : 
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Gauthier tt g^j ^^ eeems to me there is no authority for Mr. Waddy's position. Mr. Waddy 
St. Pierre, pointed out — what is greatly to the credit of the Bar of England — that in no 
ease in which the conduct of a barrister had been called in question in an action 
had there been any difficulty in shewing that the language of counsel had been 
relevant to the matter in dispute in the strictest sense. But he failed to satisfy 
me that in a case in which this strict relevancy could not be proved, the advocate 
would not be protected. Theprivilegt U not nteded when the advocate is in 
the right" 

Et sur appel A la Cour du Banc de la Reine, Brett, "Ml. R, expose la doctrine 
du droit anglais d'une mani^re encore plus ab^lue, en disant : 

" This action is brought against a solicitor for words spoken by him before a 
Court of Justice, whilst he was acting as the advocate for a person charged in 
that Court with an offence against the law. For the purposes of my judgment 
I shall assume that the words complained of were uttered by the solicitor mall- 
•ciously, that is to say, not with the object of doing something useful towards the 
defence of his client ; I shall assume that the words were uttered without any 
justification or even excuse, and from the indirect motive of personal ill-will or 
anger towards the prosecutor arising out of some previously existing cause ; and 
I shall assume that the words were irrelevant to every issue of fact which wa s 
contested in the Court where they were uttered ; nevertheless, inasmuch as the 
words were uttered vnth reference to, and in the course of, the judicial inquiry 
which was going on, no action will lie against the defendant however improper 
his behavior may have fteen." 

£t la decision rendue dans cette cause comporte : " That the words, being 
«poken by the defendant in the discharge of what he honestly considered to be 
his duty in the conduct of his client's defence, and not being altogether irrelevant 
to the matters in issue, were within the privilege of the advocate." 

Si j'appr^cie maintenant les faits de la cause qui m'est soumise a la lumi^re de 
•ces dispositions de Tancien droit fran^ais qui est le notre sur la mati^re ; et du 
droit fran^uisnouveauet de la jurisprudence anglaise, quiconcoHent parfaitement 
avec notre propre droit, il me parait Evident que si Me. Saint Pierre n'a pas 
observe, dans les olrconstances, les regies de cette sage moderation que les auteurs 
recommandent a Tavocat, la repression ne pouvait venir que du magistral devant 
lequel il remplissalt son ministdre et qu'il est ici pleinement protdg^ par son 
privilege professionnel. En effet tons les elements d'immunite signal^s par les 
autorit^s que }\i cities semblent se r^unir ici. Ainsi, Me. Saint Pierre avait 
regu des instructions fjrmelles de sa cliente quant au reproche m§me qu'il a fait 
au temoin Gauthier ; les paroles qu'il a prononc^es, loin d'etre etrangdres a la 
'Cause, en ressortaient au contraire tout naturelle^^'^^j ^"^^ out et^ dites sous 
Tempire d'une Amotion et d'un sentiment fuciles a comprendre et sans aucune 
malice; enfin, j'itaiplus loin, elles pouvaientpeut-§tre m§me §tre n^oessaires k la 
defense desa cliente, afin d'appeler plus eoergiquement I'attention du t^moinsur 
I'incertitude de I'affirmation qu'il prenait sur lui de faire. Qui ne voit, en effet, 
k quelle iJlusoire protection serait r^duite la defense si I'avocat qui transques- 
tionne un temoin, ne pouvait, lorsqu'il a la conviction que ce temoin se trompe, 
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ne pouvait dis-je se servir d'un laDgagc mdme s^v^re pour lui rappeler la saiotet^ ^J**®*" 
de son serment et la responsabilit^ qu'il eocourt en jurant comme il le fait ? ^^- 1^^';<»> 

Mais on ponrrait peut-etre dire que si le privilege de Tavooat doit §tre ausai 
large, anssi dtenda, il y a danger que radministration de la jastioe n'en souffre, 
et qu'il ne soil impossible de d^ider les t^moins k comparaitre devant les tri- 
bananx. 

Le privildge de Tavocat existe depnis des sidcles et Texp^rience da paas^ doit 
nous rassarer sur Tavenir. Les r^les qai gouvernent la profession sont 
d'aillenrs nne stkre garantie contre Tabus que I'avooat pourrait faire de son pri- 
vilege. '' Car, dit DareaUy si la justice veille sp^ialement k ce que les avocats 
ne soient pas impun^ment insulins k Toccasion de leur minist^re, e^e vent aussi 
qu'ils soient eux-m^mes particulidrement r^serv^s envers les parties eontre les- 
quelles ils exercent leurs fonctions. Le cbamp de Themis ne doit pas dtre'pour 
enx une ardne de gladiateurs : si avec le droit le plus Idgitimo, on ne pouvait se 
presenter au temple de la justice sans j recevoir des affronts, on aimerait sou- 
Tent mieux renoncer a ses pn^tentions, que d'etre obHg^ de soutenir tons les 
a:»auts de Tinjastice et de la calomnie pour les r^clamer." 

Aussi la legislation de tons les pays investit-elle les magistrats d'un pouvoir 
souverain pour la repression et la punition de tons les hearts dont pourrait se 
rendre coupable Tavooat qui oublirait le devoir que lui impose la dignite de son 
ministere. Car dit le magistrat que j'ai d4}k souyent cite, M. Portail : ^^ Le 
ministere des ayocats doit 6tre un ministdre pur et sans reprocbe. La sagesse de 
leurs discours doit repondre k la noblesse de leur profession. Ils doivent dtrezeles 
pour leurs parties, mais ils ne pen vent etre trop attentifs et trop ciroonspects 
sur le choix de leurs expressions. Associes pour ainsi dire k la magistrature 
ils ne doivent parler que le langage des lois et de la jurisprudence. Ils doivent 
soutenir les interdts de leurs parties sans entrer dans leurs passions ; faire valoir 
leurs droits, mais ne pas suivre leurs emportements ; defendre la cause, et ne 
pas attaquer les personnes. (Bequisitoire de I'avt. general Portail 1707.) 

£t s'ils oublient ces sages conseils, la loi donne au juge dans les art. 7, 8 et 9 
du Code deprocedure, tons lespouvoirs necessaires pour reprimer leurs ecarts et 
punir leurs fautes non-seulement par des avertissements et des reprimandes mais 
encore par des amendes, par la suspension et m^me par la prison. 

Aussi severement contr6ie, le privilege de I'avocat, loin d'etre dangereux est 
au contraire une des plus precieuses garanties d'une bonne et saine administra- 
tion de la justice. 

M'in spirant done de ces principes et me conformant k ces rdgles d'une 
jurisprudence constante et seculaire, j'arrive neoeesaireniQut k la conclusion que 
les paroles dont Me. Saint Pierre s'est servi dans I'occasion en question, n'etant 
pas etrangeres k la cause dont il etait cbarge, ne pouvaient donner lieu q\x*k 
Vintervention du magistrat devant lequel elles ont ete prononcees et non k une 
action en dommages-interets devant ce tribunal. 

L'actioD du demandeur doit done etre renvoyec, avec depens. 
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^^^^' The following was the written judgment of the Court : 
fit Pier?*. it La Cour aprfts avoir entendu la plaidoirie oontradiotoire dee «vocats des 
f arties sur le fond du proems mu cntre elles, pria connaiasance des ^riturea des 
dilfs parties pour rinstruction de leur cause, examio^ leurs pieces et productions 
respectives, duement consid^re la preuve et d^lib^r^ : 

Considerant que le demandeur poursuit le d^fendeur, avocat du barreau de 
oette ville, lui r^Iamant $100 de dommages-int^r^ts, i raison de certaines 
paroles injurieuses que le dit d^fendeur lui aurait adreas^es, le 6 octobre 1882, 
pendant une audience de la Cour du Becorder, dans une cause oil le demandeur 
comparaissait comme temoio et pendant qu'il donnait sa deposition comme tel j 

Considerant que le d^fendeur a plaids que les paroles qu'il a alors prononc^es 
k Tadresse du demandeur, Tont ^te dans I'exercioe legitime de son droit pro- 
fessionnel, pour la defense des int^r^ts de la partie que repreaentait alors le d^- 
fendeur et sur les instructions sp^ciales de sa oUente et que par suite, il est 
protege oontre toute action telle que oelle maintenant portee centre lui ; 

Considerant que bien qu'il apparaisse en preuve, que le defendeur a prononc^, 
dans Toccasion en question, les paroles que lui sont reprochees, il est constant 
neaomoins que ces paroles, loin d'etre etrang^res k la cause s'j rapportaient aa 
oontraire directement ; qu'elles ont ete dites sinc^rement et sans malice et d'apres 
les instructions formelles de la partie que repr^sentait le defendeur, et que, dans 
ces circonstaoces, Pabus de langage dont le defendeur est accuse n'etait soumis 
<)u'au controls ezclusif de la Cour devant laquelle il remplissait son ministere et 
ne pent maintenant I'ezposer k 6tre recherche par action ciyile devant un autre 
tribunal ; 

Conbiderant, en consequence, que le defendeur est bien fonde k invoquer, 
4ans Tespece, le privilege el Timmunite que la loi accorde k I'avocat, pour la 
libre defense de son client ; 

Maintient I'exception du defendeur et renvoie et deboute Taction du deman- 
deur avec depens.'' 

Action dismissed. 

Champagne <& Comdwr^ for plaintiff. 

St. Pierre <& Scallon^ for defendant. 
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MONTREAL, 27tb MAROH, 1884. 

Coram HoN. SiR A. A. Dorion, Ch. J., Monk, J., Samsat, J., Cross, J.^ 

Baby, J. 

No. 445. 

LES ECCLESIA5TIQUES DU SEMINAIRE DE ST. SULPICE DB MONTREAL, 

Appillavts ; 

AND 

LA SOClfiTfi DE CONSTRUCTION CANADIENNE DE MONTREAL, 

RiSPOKDiNTB. 

H KLD :— That the enreglstratioii of a de«d of sale of an immorable according to its cadastral num- 
ber, in which the purchaser undertakes to pay the amount of a specified mortgage dulj 
registered, cannot legally supply the want of renewal of registration of such mortgaga 
against the cadastral number. 

Tbia wftB «n appeal from a jadgment rendered by the Superior Court at Mon- 
treal [Taachereau, J.] on the 11th of Jane, 1881, as follows : — 

" La Goor, ayant entendu les parties, savoir : la dite demanderesse cootesfant 
le treisi^me item da rapport de distribution fait en cette cause, ct les Eod^sias- 
tiqnes da S^mioaire de St. Sulpice de Montreal, or^anciers colloquys au dit 
article, par leurs procureurs respectifn, surlo m^rite de la dite contestation de la 
demasderesse, examine la procedure et toutes les pieces du dossier, et sur le 
tout d^Iib^r^ ; 

Consid^rant que Tenregistrement oper^ le 14f(^vrier, 1873, de Taete devente 
du 13 f<^Yrier 1873, (vente par les dits cr^anciers colloquys k M^d^rio St. 
Jean) n'a pas M renouvel^ dans le d^lai requis par la loi apr^ la proclamation 
pourlamiseen force des dispositions de Tarticle 2168 du Code Civil, dans la 
circonscription d'enregistrement oi^ est situ^ Timmeuble vendu en cette cause, et 
qu'a d^faut du dit renouvellement Thypoth^que consery^e aux dits cr^anciers 
ooUoqu^ par le premier enregistrement ne pent primer I'hypotb^ue de la 
demanderesse, r^ultant de Pacte d'obligation consenti en sa faveur par le dit 
3f^d^ric St. Jean, le 16 aoiit 1873, et enregistr^ le m§me jour, aprds la mise en 
force des dispositions du dit article 2168 ; 

Consid^rant que Tenregistrement op^r^ le 8 avril 1874, de Taote de yente du 
21 f^vrier 1874, (vente par M^^ric St. Jean k Casimir Faille), n'a pu sup- 
pler au d^faut de renouvellement d'enregistrement dc Phypoth^que susdite des 
cr^anciers coUoques, ni constituer un renouvellement du dit enregistrement aux 
termes des articles 2131, 2168, et 2172 du Code Civil, le dit acte du21 f^vrier 
1874, ne conienant qu'une simple indication de paiement en faveur des dits 
ereanciers colloquys, non presents au dit acte, ne comportant aucun avis au 
r^strateur du renouvellement de la dite hypotb^ue des ereanciers, et n'ayant 
M enregistre que pour la conservation des droits des parties au dit acte \ 

Maintient la contestation de la demanderesse, met de c6te le dit article 13^me 
du rapport de distribution, declare que la demanderesse devra prendre rang, 
avant les dits Ecclesiastiques du S^minaire de St. Sulpice de Montreal, pour la 
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Eoei^iMti- cr^anoe 4elle due, ordonne au protODOtaire de cetto Coar de preparer ane nou- 
and ""* velle distribution de la somme de $489.31 port^ au dit article 13^me, et con- 
conatrucUon damne lea dita Eocl^astiqacs da S^minaire de St. Solpice de Mootr^ aux 
Moatc^ai. d^peos enoounia par la demanderease sar la dite oooteatatioo." 

Ramsat, J. : — ^This appeal oomes up on a question purely of law. It is 
whether the appellants have lost the priority of their hypothec by their failure 
to renew, according to the precise formalities of law, the r^istration of their 
claim. That is to say, whether what is equivalent will suffice. 

The appellants' claim for $400 was due on a deed of sale from them to one St. 
Jean, dated the 13th February, 1873, registered on the following day. On the 
15th Juiy^ 1873, the cadastre for the parish of Montreal was put in force, and 
consequently the time for re-registration expired on the 15th July, 1875. The 
appellants did not re-register. On the 16th August, 1873, St. Jean hypothe- 
cated the property in question for $1,900, which was duly registered under the 
oew system. It is admitted that if there was nothing but this the appellants 
have lost the priority of their hypothec. But it is established that, on the 21st 
February, 1874, a deed of sale of the above property was made to one Faille, 
in which the debt to the appellants was reserved, the purchaser promised to pay 
it, and this deed referred fully to the previous deed and to its registration by 
date and number, and Faille's deed was duly enregistered on the 8th April, 1874. 
The argument is this : — ^Begistration is for the purpose of publicity, it is not 
necessary that all the formalities of the Uw should be observed ; — it is not neces- 
sary that the registration should be done by the party interested, the r^istration 
of the deed by a stranger is as effective as the registration by the creditor or his 
■agent, therefore the registration of the deed to Faille was a good r^istration of 
appellants' hypothec, at all events from the 8th April, 1874. Further, it is argued 
the requirements of re-registration cannot be greater than those of the original 
registration. It is specially provided by an art. (38 Vic. ch. 14), sanctioned 23 
February, 1874, and consequently before the expiration of the delay to re-r^ister, 
^ that the notices mentioned in 2172 may be given by any person for the party inter- 
^dted ; and that as the registration of the deed to Faille would be sufficient as a regir- 
tration to protect appellant's daim it is equivalent to a re-registration of the origin- 
al deed from appellants, being made en temps utile^ that is, before the delay to re* 
new had expired, and that the failure to re-register does not put the respondents in 
■a worse position than they were in before. They took their liecurity subsequently 
to the regbtration uf the appellants' claim, and when that claim was validly 
registered, and if the respondents succeed they do so simply by the omission of 
the appellants to do something that the respondents had no interest in having 
done. On the other hand, it may be said that the system of r^istration, like 
eveiy kind of publication, is the creation of positive law. It is created not for 
the purpose of giving notice to a particular person who does not know, but in 
order that no one can plead ignorance. And so the knowledge of the existence 
of a prior debt does not cover the want of registration. For the same reason it 
is absolutely necessary to comply with the forms prescribed, and it is not suffi- 
cient to do something else that might, if the law had so willed it, have been a 
sufficient warning. Article 2172 prescribes the requirements for the renewal 
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of registration. There must be a renewal containing a notice describing the ^^'tST**** 
immoveable affected, in the manner prescribed in article 2168, and eon/otvting j^J^tt^^^ 
to the otJuT formalities prescribed in article 2131 for the ordinary renewal of^^^^*"^^ 
the registration of hypothecs*^ In turning to 2131 we find there must be ''a Mootrtei. 
notice to the r^strar designating the document, the date of its original regis- 
tration, the immoveable affected, and the person who is then in possession of it. 
And the volume and page in which the notice of renewal is registered must be 
referred to in the margin of the original registration." There was no such 
notice, and consequently there has not even been an attempt at a renewal. 

Appellants' argument is supported in this way: He says that the Cour de 
Cassation in dealing with this very subject has invariably laid down the broad 
rule that the formalities of inscription need not be followed in the renewal. It 
seems to me that this is unquestionably the jurisprudence in France. The doc- 
trine as resumed by Aubry & Bau, appears to be (3. 383) : Ist, that it is no t 
absolutely indispensable that the ^newal should follow all the formalities of 
the article 2148 C. N. ; 2nd, that- in default of any enunciation or indication of 
the previous inscription, '4a nouvelle inscription ne vaudrait que comme in- 
scription premiere.'' Upon the first point there is tolerable unanimity of 
opinion,* but Troplong evidently considers the requirement of the date as par- 
taking of the character of judge-made law. (3 Pr. and Hyp. 715.) 

However this may be, it has been steadily adhered to.f But the question 
for us is whether these decisions apply to our law and how far they apply. I 
am dispjfed to think that their abstract principle applies. That is to say, I 
think that here, as in France, a renewal may be sufficient, if the requirements 
of the law be substantially, though not literally, complied with. But the law as 
laid down in France cannot furnish a guide to us as to what is a substantial 
compliance with the Code, for their system differs essentially from ours. 

Their renewal is prescribed by a very short article 2154 : ''Les inscriptions 
conservent Thypotheque et le privil^e pendant diz ann^es, ^ compter du jour de 
leur date ; leur cffet cesse, si ces inscriptions n'ont ^t^ renouvell^ avant I'ez- 
piration de ce d^lai." Now the discussion there arose as to whether this meant 
that a new inscription should be made as directed by article 2148. And the arrets 
I have referred to are the judicial answer to the question of what it was necessary 
to do. Here, however, our legislative attention being specially directed to the 
Code Napoleon we deliberately devised a system totally different, and which 
lays down an explicit procedure which must be followed. The party desiring to 
renew gives the registrar a notice, specifying the particulars of the deed to be re- 
newed. This notice is inscribed at full length in a new book, and its inscrip- 
tion is indicated in an index. In addition to this the registrar is obliged to 
enter on the margin of the original inscription a mention of the renewal. 
It is obvious that a man perfectly conversant with the requirements of the law 

* Sir. Cass. 3 Feb.: 1819 ; Dalioz, 65 Feb., 1825. Troplong says there is a decision of the 
Conr de Cass , 14 San., 1819 contra ; Dalioz Hjp., 307. 1 think this mnst be a mistake, and 
that properly considered, the arr6t of 1817 does not tnrn really on this point. It is not 
likely the C. de Cass, would, on the 25th Feb., 1819, over-rule so recent a decision. 

t Sir. Cass. 14th June, 1831 ; lb. 29th August, 1838 1 lb. 16th February, 1864. 
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^^^Sc"** Biiglit Mow its behests to the letter for all that he desired to know, uid 
LaSodl^t^de ^^ver discover that there was a re-registration. That L<«, he might look «t the 

<>^Su^^^de ^^^ inscription which he knew of, and no note in the margin would tell him that 
Montreal. ^^^^^ hypothec had any effect (2082) ; he might turn to the index of renewals 
«nd find it totally blank ; he might go to the registrar and demand a copy of 
the deed registered, but no marginal entry would testify to the renewal (2178) 
or that the deed was other than it seemed, — an hyitotheo which had no effect. 
Nothing but a full search, which no one is bound to require if he only desires to 
know a particular fact, would have disclosed the new inscription by Faille's 
deed. In France, it appears, the party is obliged to make a general search and 
therefore he cannot fail to find the warning. But we are told, a party to the 
deed, like respondent^ knew, and so i(brth. But, under our law, it is not a ques- 
tion of good and bad faith. With us knowledge is nothing, and therefore we 
are not perplexed like the Cour de Limoges when it ruled : '' Le renouvellement 
d'une inscription hypoth^aire est salable bien qu'il ne mentionne pas Tinscription 
renouvelMe. H en est ainsi surtout vis-4-vis des cr^anciers qui ont connu Tinscrip- 
tion primitive, et qui n'ont pu des lore ^prouver anoun prejudice de son d^faut de 
mention dans le renouvellement.'' (Sir. 14 Av., 1848). It would be impossible 
to distribute the money arising from a sale if we were to admit this mistaken doc- 
trine of equity. Registration is not the only institution of the law where real 
flights are lost by laches ; for instance, the omission to give notice of protest to 
an endorser relieves, not because he suffers by not being notified, but because he 
truly suffer. I am therefore to confirm. 

I may remark there is a little difficulty which might perhaps be serious under 
<5ertain circumstances, but which was not raised in thb case, and which has no 
effect on the judgment rendered. Faille's deed gives an incorrect date as being 
that of the one it evidently intends to refer to. 

DoRiON, C. J., said the question might be a technical one, but it was one of 
great importance. One article of the Code says how renewal of registration may 
take place ; that renewal is by a notice given to the registrar that the party in- 
tends to renew such a mortgage which he has on the property. This renewal is 
not entered in the ordinary registration book, but in a separate book. So that 
a party going into the registration office, and asking whether a certain mortgage 
had been renewed, the registrar might give him a certificate that there had been 
no renewal (though it might appear on the other book). This is what would 
happen if a purchaser's registration of his deed was considered equivalent to a 
renewal of the mortgage mentioned in the deed : for the r^istration of the deed 
would not appear in the book of renewals, but in the book of registrations. The 
<$ase was no doubt one of special hardship, but the Court had no alternative but 
to come to the conclusion that the judgment must be confirmed. 

Monk, J., said he confessed that the case had perplexed him very much on the 
diUhM^ but he had the advantage of knowing that four judges of this Court 
agreed in maintaining the judgment of the Court below, and the case was one of 
«o much doubt that he did not feel justified in entering a dissent. The property 
in question was sold by the Seminary to St. Jean. The deed was registered on 
the same or the following day. There remained due upon the sale the sum of 
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^00, which was payable at six per cent. SubsequeDtly to that, sopae time in ^^ ^^tS^^' 
February or May, St. Jean, who had purchased from the Seminary, mortgaged j^gjjj^^^ ^^ 
the property for $1,900. There did not seem to have been any notice of the mone/ c^JS?^*'****^^ 
due except this, that the respondent took communication of the deed from the Montreal. 
8eminary to St. Jean. Notwithstanding the existence of the mortgage for the 
4400, the respondent thought proper to advance the sum of $1,900 to St. Jean. 
We had^ therefore, the deed of sale from the Seminary, we had the deed of 
mortgage from St. Jean to the present respondent for $1,900, both deeds re- 
gistered. At this time the proclamation of the cadastre had not been issued. 
After the proclamation was issued St. Jean sold the property. In the deed from St. 
Jean there was a full enunciation, and a reference to the $400 due the Seminary. 
And, not only that, but there was a reference to the $1,900 due to the present 
respondents. Not only was there a reference and an indication of these liabilities, 
but there was undertaking on the part of the purchaser, Faille, to pay the Sem- 
inary, and also to pay the present respondents. There was an indication and 
acknowledgment of the existence of these liabilities on the part of Faille. This 
4eed of sale was immediately registered. His Honor's first impression was 
that this was perhaps sufficient publicity of the mortgage ; that no one could be 
led astray ; and he was inclined to hold that it was equivalent to a renewal of the 
hypothec. But the law requiring this renewal was very strict. The previous 
creditor, unless he adopts the formalities pointed out by the Code, will lose his 
claim or be postponed to the subsequent creditor, who has taken the precaution 
to re-enregister. This was very strict, it was very troublesome ; it had been 
found so in France, and probably in every civilized country in the world. But, 
however strict, however precise and obligatory this might be, looking at it as a 
general rule, His Honor was disposed to say at first that this Court, if the 
justice of the case required it, could relax the stringency of the rule, and could 
mitigate the severity of the law. The question was this : Was this registration 
of St. Jean's deed publicity as to the hypothec? His Honor was disposed at 
first to think that it was sufficient, but on further consideration he had reluctantly 
•come to the conclusion that the law as laid down in our Code must be strictly 
followed. This publicity did not dispense the appellants from the necessity of 
re-r^stration. It seemed hard ; they would probably lose their money ; but in 
the end, after much consideration, it appeared to His Honor that the respon- 
dents were entitled to be collocated in full for their claim, for the simple reason 
that the Seminary had not thought proper to re-enregister according to the ex- 
igencies of the Code. The penalty was that in the absence of this re-enregistra- 
tion their claim must be postponed to that of the respondents. Therefore, with 
great reluctance, and after much hesitation, His Honor came to the conclusion 
that the judgment of the Court below was correct and must be confirmed ; and, 
naturally, be had not less confidence that this conclusion was correct, seeing that 
five judges here and in the Court below concurred in the same opinion. 

Judgment of S. C, confirmed* 

Geoffrian dc Co., for appellants. 

BHque dh Co., for respondents. 
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tX)UK DE CIRCtriT, 1884. 

XOXTREAL, 25 JA!STrER, 18»4. 

Coram DoHBaTT, J. 

Xo. 6517. 

Carmel ts. A$$tlin et a], et Girwrd^ opposani, et Carmd^ eontestiDt. 

/COK :— 'lo. Que les SMoeiAi «q dobi o^eetlf soBt ttniiteoiijoiiiteiiieBtct Bolldsiicment des d^ttev 
de 1ft loci^i^, qn'tceUe tabsiftte •neore oa ioit fijMovte. (C. C. art. UC5.) 
2o. Que le cr^aneier d'ime Ulle ftoci^t^ n'eftt pas oblifft de nckerehr lei biens de )» 

•oei^t6 ftrant de fftire amirir eeux de« ■■ortfi tndlTtdoellin—t. 
2o. Qn'ime irr^gnlmrite dana left aVift de rente n'afleete en riea la validiM de la saisie eUe> 
mteie et que le d^f endeur ne peat ee ptaindre de I'insalBftftiice de tela arift tant que la 
▼ente des efleu Miais n'ft paa en lieu. Qb'Q ae pouirait k toot tHauua&at I'en plaindre 
qn'aprte la rente et dans la cas aaiilcBMnt oti Q aimit ^pcwne da prejodioe par enite 
de cette irr^palarit^. 

Les defendeurs ODt exero^ I'^tat d'hdtelier% a Montreal, 6q soei^t^, sous la 
raison sociale de '' P. Avelin k Cie/' 

Le demandenr a obteou jagement contre eoz et a fait saisir le mobilier dt» 
NapoldoD Oirard, Fan des associ^. 

A TeDCODtre de cette saisie Girard a £ait Topposition soivaiite par laqaelie 
il oonclut k Paanalation de la saisie : 

Qae tons les biens saisis en cette cause sont la propri^te priv^ de Topposant ; 
qa'icenz ont i\A saisis an domicile particnlier de Topposant et non a la place 
d'affaires des d^fendeurs. Que le jagement en ez^ntion daqnel la dite saisie 
a ^man^, est pour ane dette de la aoci^c^ qai a exists entre les d^fendenrs et 
qui eziste encor.e 

Qae les an nonces on avis de vente n'ont pas ^t^ faits saiyant la loi. 

Que le temps donn^ depnis la saisie josqa'aa joor fiz^ pear la vente, est 
inraffisant, n'etant que de siz jours. 

Qu'en loiy aacnne vente ne pent avoir lieu, si ce n'est buit joars francs apr^s- 
la publication des annonces et que les annonces, telles que faites en cette cause 
sont irr^gulidres, ill^gales, nulles et de nul effet. 

Le demandeur contestant r^pondit que la dite society ^tait dissoute ct n*avait 
plus de place d'affaires ni de biens connu$>, et que dans tons les cas les d^fendeur^ 
^talent responsables solidairement de la dette en question. 

Quant k Tavis de vente, il ^tait suffisant ; Toriginal du proces-verbal de saisie 
oontenant cet avis et la copie laias^e au gardien comportaient le d^lai voulu par 
la loi J et la divergence qui se troavait entre Toriginal et la copie laissee au d^ 
fcndeur, nc poavait tirer a consequence, encore moins frapper de nullity la saisie. 

Per Curiam. — La cour est centre Topposant sur tous les points. Les avia 
de vente ne font point partie de la saisie qui subsiste independamment d'iceuz et 
il en a et^ maintes fois jug^ en ce sens par nos tribunauz. Da reste, Topposant 
n'avait pas raison de se plaindre k moios d'avoir souffert quelque prejudice par 
suite de T irregularity en question. Quant k la saisie des biens de I'opposant^ 
elle a ^t^ pratiqu^e I^^alement, cbacun des associ^s ^tant tenu solidairement des 
dettes de la soci^t^. L'opposition doit done @tre renvojec avec ddpens. 

F, L, Sarrasin, pour I'opposant. Opposition renvoy^e^ 

J. G. U Amour J pour le contestant. 
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COURT OF QUEEN^S BENCH, 1883. 

MONTREAL, 27th NOVEMBER, 1883. 

Coram DoRiON, C.J., Ramsat, J., TESsnft^ J., Cross, J., and Babt, J. 

No. 540. 
LA CORPORATION DU COMT* D'OTTAWA, 

(D^tndant in t/u Court htlow) 

Affillamts ; 

▲ID 

LA COMPAQNIE DU GHEMIN D^ FER DE MONTREAL, OTTAWA IT OCCI- 
DENTAL, 

(PUintifin tht Court bthv;) 

RSSPONDBKTS. 

Hkj>:— <I>OBlON, C.J., and Cross, J., diMenting) Tliat under our law nominfil orexemplaiy 

damages may be awarded for breach of obligation where there is no proof of actoai 

damage. 
2. That the obligation of a mnnlciiMilIty to gire debentares in payment of a rabseription 

of shares in a railway is not to be treated as a mere obligation to pay money, in which 
^ ease andei; C.C. 107, the damages resulting from delay consist only of interest from 

day of default. 

The appeal was from a jadgment of the Superior Court, Montreal (ToR- 
BAifCE, J.), 18th April, 1882, reported in 26 L >wer Canada Jurist, p. 148. 

BoRiON, C.J. (diss), On the 12th of June, 1871, the Municipol Council of 
the County of Ottawa passed a by-law authorixinp; the warden of the County to 
suhacribe for twenty thousand siiures, of ten dollars each, in the Northern 
Colonization Riilwiy, to bo piid for in debentures, at twenty-five years' date. 
One hundred and fifty thousand dollars of which were to be issued as the work 
progressed, but not to exceed one-half of the money expended on the works 
made in the County of Ottawa, nor three thousand dollars per mile, the balance 
of fifty thousand dollars to be issued when the road should bo completed from 
Montreal to Ottawa. 

On the 19th of January, 1875, the respondents claimed from the appellants 
debentures for $112^096, being the amount of one half of the monies they had 
expended on fifty miles of liiilway in the County of Ottawa, and on the 19(h 
of June following they instituted the present action by which they claim from 
the appellants damages to the amount of $500,000, on the following specific 
grounds alleged in their declaration : 

lo. That, by the refusal of the appellants to issue their debentures according 
to their agreement, the respondents are unable to complete their railway. 

2o. That by such refusal they are exposed to lose the balance of $50,000 
which are to be issued after the'Eailway is made from Montreal to Ottawa, pro- 
Tided it be completed before the first day of December, 1875. 

3o. That the credit of the Company has been injured by such refusal, and 
that respondents have thereby been deprived of large sums of money which they 
were entitled to receive from the City of Montreal and from the Province of 
Quebec. 
# 2 
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^ c;om>rAtion 4o. That the respondents have the right to ckin interest since the 19th of 
d'OttawA Janaary, 1875, the amount for which debentures should have been issued in their 

f" and - 

La Compagnie faVOr. 

Fer de Mont- The appellants demurred to the declaration, and also filed a peremptory ez- 

roal, Ottawa et . ^^, t,^ r -a r r j 

Occidental, oeption and a de/eme en fait. 

The demurrer wa8 dismissed^ and the appellants have been condemned to pay 
$100 for the several damages suffered by the respondents. 

The appeal is from this judgment. B/ the agreement entei ed into between 
the parties the appellants bocame shareholders in the Company now represented 
by the respondents, and agreed to p.iy their stock, not in money, but by the 
issue of their debentures, subject to certain conditions mentioned in their by- 
law. Taking for granted that the respondents have fulfilled all their obligations 
to entitle them to claim the $112,096 of debentures, the appellants would be ia 
the position of a stockholder refusing to pay calls on its stock when such calls 
have been made and have become payable. 

If these calls had been payable in money the respondents would be entitled 
to claim the amount of the ctlls due, U^ether with interest thereon from the date 
of the demand, interest being the only compensation a creditor can obtain for 
the detention of a sum of money which his debtor refuses to pay (art. 1077 

C.C). 
Corporation debentures are not money, but mere promises to pay according to 

the terms on which they are issued. Their actual value may be greater or less 

than their face value, according to the rate of interest they bear and the credit 

of those by whom they are issued. 

The only claim the respondents were entitled to urge against the appellants 
was a claim for the amount of debentures earned or their value, at the time they 
should have been issued with interest and costs. 

The loss of credit, the failure of a creditor to fulfil his engagements generally, 
because his debtor has not fulfilled his undertaking, have never been considered 
as being aix element in the estimate of the damages to be allowed by a Court of 
justice. 

The bad example given by a defaulting debtor, which encourages other debt- 
ors to become defaulters, is still a more remote cause which can neither give 
rise to nor support a claim for damages. 

The respondents have not adduced any evidence whatsoever that they had 
suffered any actual loss by the default of the appellants to issue their debentures. 
They have neither proved the value of those debentures, nor even that their 
enterprise was a profitable one, which seems to be the gist of their claim. 

The only evidence adduced by the respondents consist in the loose and specu- 
lative opinions of witnesses, most of whom are connected with the Bailway, and 
who estimate the damages suffered by the respondents at from $150,000.00 to 
$400,000.00, without in anywise explaining how such enormous damages could 
have arisen from a failure on the part of the appellants to issue $112,096.00 at 
jthe time agreed upon. It is evident that the Court below was of opinion that 
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-tuch wild estimate conld have no rabBtantial basia, for, instead of hundreds of^^^^]^^^^ 
^onaand dollars it meretj allowed one hundred dollars for the pretended dam- d'octawa 
«ges of the respondents. There is far less evidenoe for a judgment for $100.00 ^ ch"a£?da 
4han for one of two or three hundred thousand dollars. There is not the slight- Fer do Mont- 
<»t justification to be found in the reoord for the finding of the Court. The Oooidentai. 
three first grounds on which the action is based are totally unfounded in law. 
As to the fourth, which b the claim for interest, it is difl&cult to understand 
•how interest can be claimed apart from the claim for the debentures on which 
this interest was to accrue, and neither debentures nor their value, which might 
include interest, are here claimed. 

MoreoTer, by comparing the date at which the debentures were first claimed, 
which 18 the 19th of January, 1875, and the date of the action, 10th of June, 
1875, it will be found that only five months had elapsed between those dates, 
■and the first interests payable on the debentures would only have become due on 
the 19th of July following as, according to the agreement, the interest on the 
•debentures was payable every six months, reckoning from their date. Supposing 
the action could be considered as an action for interest it would have been pre- 
mature. 

The Court below did not consider it an action for interest, since it only 
allowed $100.00, while interest alone would have amoutitedto several hundred 
-dollars. 

It has been said that the judgment might be considered as awarding more 
esominal damages for breach of contract. 

As I understand the rule in England an action will lie for a mere breach of 
an agreement, although no loss or injury may have resulted from such breach, 
but in such cases the party suing will only be awarded a very small sum, as a 
farthing, a penny, or sixpence, and this is what is termed nominal damages 
^Sedgwick on the Measure of Damages, pp. 44, 45, § 47). If this view be cor- 
rect I do not think that $100.00 would in England be considered as being nom- 
inal damages. 

Whatever may be in the law of England, this case has to be determined 
according to the rules of the French law, as applied in this Province, where an 
action does not lie for a mere breach of a contract where the complainant has 
suffered no actual loss nor been deprived of any gain by such breach. The 
words nominal damages or their equivalents are not to be found in the French 
law-books, at least in connection with claims for a breach of contract. The 
plaintiff must prove that he has suffered some damages from the breach of 
covenant complained of, in which case he will succeed, otherwise his action will 
be dismissed. 

It is injurid $ine damno for which there is no right of action. The only ex- 
ception to this rule is where damages have been stipulated by the parties as 
provided for by Article 1076 C. C. or fixed by-law, as in the Art. 1077 C. C, 
which allows interest as damages resulting from delay in the payment of money, 
4he Article adding : without the creditor being obliged to prove any loss, which 
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^^SS^Smtt^ sbowB that in other cases a low must be esUUblied, aod Art. 1073 C. C. 8fty» 
^^^jud"^ that the damages due to the creditor are in general the amoani of the loss he- 
dn cSmiSde ^^^^'^^^^ '^^^ o^ ^^® profit he has been deprived of. We maj therefore safely 
S^^Jl^Ki^y ^^^ ^^ action does not lie here for merely nominal damages and the maxiok 
Oeeidentai. deminimis non curdi lex is espeeiallj applicable to vexations actions of damases,. 
which can have no practical resolts, the policy b^ng rather to discourage thao^ 
to promote sach actions. 

I woald have reversed the judgment of the Court below and dismissed the- 
respon dents' action on the twofold ground that the declaration discloses no right 
of action and that the respondents have not proved that^they had suffered anjr 
loss or damages for which the appellants could be held liable, but being in the- 
minority the judgment will be confirmed. 

Cbo88, J. {dis$.) In this action instituted 19th June, 1875, the respondents- 
sought to recover from the appellants five hundred thousand dollars damages- 
which they claimed on their representation of facts to the effect following : 

That the appellants were subscribers to the capital stock of the respondento- 
railway to the eztoot of twenty thousand shares of ten dollars each, amounting, 
to two hundred thousand dollars, which had been subscribed for under the. 
authority of a by-law of the appellants containing the conditions following; 

lo. That the subscription would be payable in debentures of the Corporation 
of $100 each, payable at twenty-five years from then date, and bearing interest at 
the rate of six per cent, per annum, and to be taken by the Company at par in pay- 
ment of their subscription ; 

2o. There should be payable monthly % on the subscription in propor- 

tion as the work progressed, but so as not to exceed half the value of the work 
done on the road within the limits oif the County nor the sum of 13000 per 
mile. 

So. To construct the bridges on the principal rivers with stone piers and to 
use steel rails of forty-eight pounds weight per yard and to build the road and 
its del endcnces equal in quality and material and in construction to the railroad 
called the St. Lawrence and Ottawa Railroad. 

4o. To finish said railroad and put it in operation on or before the 1st Decem- 
ber, 1875. 

That in March, 1875, work had been done on said fiiilway within the limits 
of the County of Ottawa to the value of three hundred thousand dollars on a 
length of road of fi fly miles, and that in January of that ^ year the work had 
attained to the extent to entitle the Bailway Company to claim from the appel- 
lints $112,096.00, and on the 14th June, 1875, a notarial demand was made to 
the appellants for the delivery of debentures for this amount, which the appel- 
lants refused ; that they, the Railway Company, were prepared to continue the 
works on the terms of the by-law and to finish it by the first of December then 
next, 1875, on the condition that the appellants would on their part fulfil the 
conditions of their said By-law. 

That the refusal, negligence and omission of the appellants to deliver to the 
respondents their debentures to the above amount had caused and was causing 
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*«oiuidenble damage not only by puithig in peril the payment of said sum of^^^^^^*^ 
€ftj thousand doUara, but alio by injuring the credit of the respondents and ^'^|^^^ 
"depriTing them of considerable sums that the respondents would have had the ^t^ShSuiirde 
Tight to reeelTe and would have got and reoeived, as well from the city of Fer ^^ont- 
Uootreal under and in virtue of By-law No. 59, Schedule A of the Act. 36 Vict, '^identai. 
-c. 49, as of that of the Oovernment of Quebec, from and out of the subsidy 
Toted to the respondents by and in virtue of the Act of Quebec 37 Viet., cap. 2, 
and that bendes these damages the respondents had the right to claim from the 
appdlants interest ou the amount of debentures from the date of the protest 
19th January, 1875. 

The appellants demur to this answer. 

lo. Because it was for damages for loss of credit and for non-delivery of 
^debentures. 

2o. The only thing respondents could claim was the delivery of the deben- 
tures or their value in money. 

So. The only obligation of the appellants was the payment of money and in- 
4erest which respondents did not claim. 

4o. Apart from the demand the appellants would still remain liable for the 
-4ebt and interest 

They further pleaded that the respondents had not fulfilled the conditions of 
"the by-law, they were insolvent, and had declared their inability to complete the 
road within the prescribed delay. That they had not paid for the lands taken 
ibr the road, had^never had the required capital bona fide subscribed, no calls 
bad been paid, the subscriptions of the Municipalities were conditional and 
•could not be enforced. The charter had been changed from that of a Provin- 
'Cial to a Dominion one, to which appellants had not consented and were not 
bound ; that respondents could not claim for damages and could only have 
Maimed mon^ and interest. 

The Attorney General for Quebec intervened, claiming that the Bailroad, the 
Tights of the respondents, the contractor and the subscribers of stock had all 
been transferred to the Quebec Government by a conveyance executed before 
Dumoulin, Notary, the 2Qd November, 1875, of which they produced a copy. 
By this conveyance it appeared that the Government had taken over the pro- 
j)erty of the Bailroad, and assumed the liabilities of the Company, undertakings 
I)e8ide8, to reimburse what subscribers had paid on their shares. 

This agreement was ratified by the Quebec Act. 39 Vic. c. 2. This inter- 
irention was contested by the appellants as illegal, unconstitutional, and as opera- 
ting no valid change in the condition of the parties. 

After evidence taken on the whole case the intervention was discontinued. 

On this state of the case and on the evidence, the Superior Court pronounced 
its judgment on the 18th April, 1882, whereby it was declared '< Considering 
that the plaintiffii (respondents) have proved that on the 17th day of January, 
1875, they had fulfilled the conditions at that time incumbent upon them under 
the by-law of the Municipal Council of the County of Ottawa set forth in the 
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^^£^vSmS^^ pleadiogs Id this caHse to be entitled to the delivery of the bonds or debentures 

^ ^imd^^ claimed by their protest of that date served upon the defendants (appellants) ; 
d* ^SSSfd'^ Considering that defendants (appellants) have failed to make sufficient evi- 
FerdeMont- dence in support of the alleeations of their second plea to entitle them to the 

Teal, Ottawa et . '^^ «»,,..,«,..«.., , in 

OceideDtaL maintenance thereof and the dismissal of plaintiffs (respondents ) actions ; 

Considering that plaintifi^ (respondents) have sufficiently proved the allega- 
gations of their declaration to be entitled to general damages for the default of' 
the defendants (appellants), as set forth in their Protest of date the 17th 
January, 1875, which damages the Court now assesses at tl 00.00; 

Doth over-rule defendants (appellants) said plea, and condemn them to pay to* 
plaintiflEs (respondents) the said sum of $100.00, with interest thereon from this 
date and oosts of suit as in a first-class action. 

This judgment, the validity of which is brought in question by the present 
appeal, assumed that the appellants are liable in damages outside and beyond 
the capital and interest of the debentures, which, in accordance with the condi- 
tions of the by-law and of their subscription, they undertook to deliver as the- 
work progressed. 

These consequential damages are claimed on the ground that the default of 
the appelhints to deliver the debentures caused injury to the respondents' credit,, 
and deprived them of considerable sums which they would have received from 
the, City of Montreal and in subsidy from the Government of Quebec. 

The appellants deny that any such damages are recoverable by law. 

The respondents on their part contend that interest ibr delay is not the sole^ 
damage that the creditor can claim from his debtor in case of the non executioi^ 
of an obligation for the payment of a sum of money ; that there may be other 
causes of damages than the delay, and in such case the tribunal has the right to- 
estimate and determine the damage which the creditor actually suffers. 

To sustain this proposition they invoke arrets of the courts in France in cases- 
arising under Art. 1 175 of the Code Napoleon, which it is claimed is of the 
same purport as our Art. 1077 ; also the views of the Jurists in France on t he- 
interpretation of the same article. They have likewise cited one or two English 
authorities. 

I would here remark that we have no such rule here as that which prevails lit 
England of giving nominal damages for a breach of contract although no actual 
damage results or is proved, whatever effect that might have on a case like the 
present, nor do we follow a practice prevailing in France of awarding what are 
termed '* dommages et intirits ** for obstructing legal recourse, as in the case of 
making in bad faith an unfounded opposition to the execution of a judgment this 
rule accounts for some of the French arrits where damages were given in oonse- 
quence of unfair obstruction opposed to a well founded demand ; others are 
based upon the circumstances of the case shewing another legal ground for 
damages besides the mere delay of payment. I find none strictly applicable to> 
the present case. The most appropriate of the English authorities is the case of 
the breach of an agreement to accept bills of Exchange to a certain amount in 
consideration of a commission to be paid for the acceptance; but besides that 
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iillfl of exchange are txpressly exoepted from the operation of Art. 1077 an ^^^^^^ 
agreemeDt to aeoept is one of a very sp^ial nature, and is to some extent an ^*^^^^ 
agreement to sustain the credit of the drawer; I do not consider it applicable. 'diicSei^de 
Although not prepared to deny that there mj be a case where the delay of^]^^^^^^ 
payment of money might possibly involve damages beyond the interest of the 0<»i<^»^« 
snm withheld, it seems to me it must be an exceptional one, and before the res- 
pondents could be entitled to the application of other than the general rale con- 
tained in Art 1077 it would be incumbent on them to show that there really 
•existed such an exceptional case recognized bj-law, and that it was the present 
ease, which I think they have failed to do. 

On the other hand authorities more or less satisfactory have been cited in 
support of the pretensions of the appellants, see : 

Code C. B. C. art. 1077. 

1 Larombi^re Oblig. on Art. 1153 C. N. p. 565, 566. 

Arr§t de Cassation, 13 January, 1852. 

Fouquet Besseli^vre C. Basile. 

Pothier Oblig. Noi*. 144, 170. 

6 Toullier No. 264. 

10 Dnranton No. 49. 

4 Marcad^, art. 1153. 

Journal du Palais, 1853, Vol. 2, p. 28, arret Dionest mentioned by Demol- 
ombe Vol. 24, No. 585. 

We find two arrets cited by Sirey, Table Decennals 1851-1860, Nos. 17 and 
18, which seem to indicate that damages can be obtained beyond interest: 
The first is reported in the " Journal du Palais," 1855 Vol. 2, p. 555, arr€t 
Desserojy where damages were claimed for chicanes and vexations, but the re- 
porter states : ^' But it would be otherwise if the condemnation was founded on 
^^ a prejudice caused only by the delay in payment." The second is the arret 
mentioned by Demolombe Vol. 24, where the execution of a contract was in 
•question. 

Sirey Table Decennale Vo. Dommages-inter^ts, No. 27. 

1 Larombiere p. 565-570, No. 10." 

I think the case is controlled by the Art. 1077. I can see no sufficient reason 
for departing from the sense of the text or excluding the present case from its 
operation. I think it would be extremely dangerous to do so ; it would be em 
barking on an unlimited sea of expansion in the estimate of damages which the 
law has wisely closed ; it would be admitting of a latitude where the measure 
would be wholly arbitrary and the results in some cases possibly oppressive. 

I would be disposed to deny the respondents' right of action in the present 
^ase ; I would reverse the judgment of the Superior Court and dismiss respon- 
-dents' action. 

Rambat, J. — This appeal gives rise to a question of some interest and some 
ikivelty. The County of Otuwa agreed to take 200 shares in the stock of the 
4/OiifpaQy respondent, to pay for them by debentures bearing interest at six per 
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^ da'^mtS*" ^^^*> ^° certain oonditioDi. These Gondilions wen •implied with, but the Goboi- 

^ ^«md^* ^^^Jy on demand, refused to deliver the debentures. This appears to have 

d?^?mhf dl deranged the affairs of the Company respondent, and to have don* the res^ 

reii!i'otu^wa^tP^°^^°^Si^^^ ^^^''S®* ^® respondent sued the appellant in damages, and 

Occidental. ^^^ jq^^ )^j ^ demurrer, taking up the ground that this was an undertaking to paj 

money, and that the only damage for the delay in the payment of money was 

interest at the legal rate. 

The demurrer was dismissed — ^we are not told why — but I think there is no- 
difficulty in suggesting more than one good reason for its dismissal. The 
whole question came upon the merits, and the learned Judge in the Court below 
awarded the respondent $100 damages. In doing so he adopted a principle 
which was insisted on by the learned counsel for the respondent before this Court, 
and which he supported by a very respectable array of authority. It is this — 
that article 1077 0. C. only provides that the damages for the delay in the pay- 
ment of money consist only of interest, '' etc., 'i ne consistent que dans Vinterit ' ' 
— and that therefore there may be other damages for the non-payment of money. 
It is said this article is borrowed from Art 1153 C. N., and that the writers 
under this article in France have held that there may be other damages than 
interest where money has not been paid. It b proper to remark that the 
redaction of Ub3 C. N. is very different from that of Art. 1077 C. C. Art. 
1153 is in these words : '' Dans les obligations qui se bornent au paiement 
d*une ocrtaine somme, les dommages et int^r§t<i, resultant du retard dans 
Tez^ution, ne oonsbtent jamais que dans la condamnation auz int6rdta fix^' 
par la loi. " 

I do not, however, attach much importance to this difference of redaction. It 
seems to me to establish a distinction almost inappreciable, and one which it is 
evident the Codification Commissioners did not see. They say, p. 18, 1st Rep : 
** The section intituled, ' of damages ' resulting from the in execution of obli- 
'-gations, contains articles numbered from 90 (96) to 98 (103), which, with 
<' some changes of expression and difference of arrangement, embody the rules 
'^ contained in the articles of the French Code, numbered from 1145 to 1154^. 
" and declare the existing law. ^* 

If I have understood the meaning of the French writers cited by respondent, 
it is this : that Article 1153 C. N. limits the damages arising from the delay to- 
pay money to legal interest only, when the obligation is limited to the payment 
of money ; but that when the payment of money is portion of another substantial^ 
contract, then all the damages resulting indirectly from the delay can be exacted- 
This is Ingenious, but very forced, and it is absolutely inadmissible under the re- 
daction of our Article 1077. The opportunity of setting the iegal mind astray on 
this question arises from the weakly pedantic and false doctrine of Article 1053 G^ 
C, which is obviously incompatible with Art. 1074 to 1075 0. 0. It is borrowed^ 
with variations, from Arts. 1182 and 1183 C. N., which, in their turn, are eveu 
more forcible in ocxtradiction with Arts. 1150 and 1151 C. N. Whatever may br 
the origin of the idea which was expressed by the application of the three de-> 
grees of oomparison to culpa, we have the advanttge olF knowing that 1053 C» CI. 
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was adopted to substitute a new basis for damages, under guise of re-asserting the ^^^^SS^ 
true piinotples of law, 1st Rep., p. 18. How far the omission of the square ^'^^''^ 
brackets is justifiable it is not necessary now to enquire. d^rh'minde 

I am therefore of opinion that the failure to pay money at the proper time can ^'l^^^^^i 
•nly give rise to the immediate and direct damages resulting therefrom, and OcoidMUL 
which are limited by law to the legal interest on the sum. 

But the next question is, whether the obligation to give debentures bearing 
interest at 6 per cent, is an obligation to pay money ? Strictly sp3akinii; it is not ; 
«nd I think we can hardly say it is an equivalent, as when commercial paper is 
given. Now the rule of Art. 1077 is one of positive law, and an exception to the 
general rule of article 1073 C. C. If Art 1073 had stood alone, and without 
Art. 1077, damages for the delay to pay m3ney would have been the loss the 
-creditor has sustained. I am therefore to confirm. I think these remarks dis- 
pose of the whole argument as presented at the bar, but a new view is presented 
«by the dissent, which it becomes important to consider, in order that it may not 
he supposed we have overlooked it. 

Before doing so, I would, however, remark that reference was made to what I 
said in Antell dh The Bank of Toronto ; but it will be remembered that the 
Judgment went on the merits^ and that I only put as a question whether that case 
was not within Article 1077 as bsing equivalent to the payment of money. , 

I understand the argument of the learned Chief Justice to be this : 

The damages sought to be recovered are specially for loss of credit, loss of 
prospective gains and interest ; that on such a declaration no general damages 
•could be given, not even nominal damages \ that there was no such thing as nominal 
•damages in the French law ; that by that law all damiges ware real, and that 
the nominal damages of the English law were a farthing on the shilling. It was 
further said that in England loose speculative opinions as to probable gains were 
/Considered as inconclusive and too remote. It was also said that there could 
be no damages by way of interest, for the action was taken out on the 19th 
J^une, and the mUe e?» demeurt to deliver the bonds was only on the 19th 
January, so that interest on the bonds was not due till July. 

I quite agree with the Chief Justice, that if the Civil Code is to be taken as 

embracing all the principles of damages known to the French law these damages 

are not sostainabie ; but it is evident that the articles on damages in the Code 

4ire miserable insufficient. I do not see how any one who has read Pothier and 

.the old authors on the subject can arrive at the conclusion that there were no 

nominal or exemplary damages under the old French when positive proof of loss 

«wa8 impossible. At all events, it is pretty late in the day to set up such a 

•doctrine, for we have here been giving exemplary damages, damages estimated 

^y the Court, and nominal damages, ever since I have known anything of the 

matter. I never heard the right questioned before, except by a once well-known 

<iuxen, who made it a charge against Judge Aylwin that he had given some 

«nall damages as recognition of the right of action, although no real damage was 

IMsitively proved. I don't think the criticism produced mUch impression. If 

aominal damages can only bo a farthing or a shilling, then nominal damages for 
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^£?S!^*P^™'^ wroDgB ottiiioi tmj eortt. (478 C. C. P.) U; f^ain, Omm deben- 
^'^nST* ^''"^ ^'^ eonadcKd as money, or equifrnkot to money, wliat has been allowed, 

^oSSKd^ $100, isfar kai than the mteraat on $112,000 from 17th Jannaiy to IMi Jane. 

^^»Moiit- To aaj that interest a$ damaget^ eonld not be dne beeanae the interest on the 

OeddcDCAi. deboitares was not doe till Jdj appears to me as a Maey. The interest 

on the debentures oonld nerer be due, beeanse they never were issoed. Oar 

artiele only says that interest is the measnre of damage for non-payment of 

money. It does not snrely mean that the damage may not be asked for with 

the demand. It has also been said that if the judgment is good it is fw too- 

little. That is hardly a ground of appeal in the mouth of the party eondemned. 

It seems to me that the judgment is highly equitable and jost, and is perfectly^ 

in aocordanee with the law, and that is the opinion of the majority of the Courts 

The appeal will, therefore, be dismissed with oosts. 

Judgment confirmed. ^ 
Laflamme, Huntington, Laflamme ds Richard, for appellante. 

De BeUe/euiUe dr Bonin, for respondents. 

(J. K.) 
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MONTREAL, 3l8T OCTOBER, 1883. 

Coram ToB&ANCS, J., Jstte, J., Mathieu, J. 

No. 125. 
Arpin vs. Roy et al. 

Held :— Where an iniolTent (under the InsolrentAct of 187S). in the stotementof fall ftffsirs^ 
described « note given by him m haying been made in June, whereas it wae made i» 
December, that he was not fkreed fh>m liability thereon by his discharge in insolTency.. 

Torrance, J. — The action was on a note made by Roy and indorsed by tbe 
other defendant Dnbois. Roy pleaded his discharge in insolvency. Dubois 
pleaded tliat he was discharged by the negligence of Arpin in not claiming 
against Roy in insolvency, and that Arpin had given Roy delay, which had dis- 
charged Dubois. The Court below found for plaintiff on all these pleas. The 
point of chief importance was whether the dischaige in insolvency had affected 
the claim of plaintiff. By section 61 of the Insolvent Act, Roy, in order to have 
the advantage of the Act, had to specify the note in the statement of his affairs. 
He mentioned a note made in June, and this was made in December. The Court 
said it was insufficient. The case of Duhamel and Payette, 1 Legal Newfr 
162, and Bank of North America and Copeland, 4 Legal News, 154, are in^ 
point. I see no error. 

Jetts, J., dissented. Judgment confirmed. 

Lorrain, for plaintiff. 

Oeoffrion dc Co,^ for defendant 
(j. K.) 
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COURT OF BE VIEW, 1884. 

MONTREAL, Slat JANUARY, 1884. 
Coram JoHNSON, J., TORRANCI, J., EaINVILLS, J. 

No. 1327. 

Jouhert esqual vs. Walsh. 

Held :— That the expreuion '* enfant," in a donation creating a Bubetitutiou in their favor, 
incladee " les petits enfang," in the absence of any ezprcBS limitation in the deed in 
favor of the children only. 

This was a Review by the defendant of a judgment rendered in favor of the 
plaintiff by the Superior Court, at Joliette, (Mathieu, J.), the fucts connected 
with which are fully disclosed in the following remarks of the Judges in 
Review : — 

Johnson, J. — The judgment in the present case was in favor of the plaintiff 
in a petitory action which he brought as tutor to his minor children, whom he 
alleged to be substitutes (appelis) under a substitution said to have been created 
by the will of their great grand-father, and great grand-mother. On the 27th of 
March, 1824, Louis Marie Joseph Beaumont and his wife made a settlement of 
their property, in the form of a donation, on their children, three daughters, and 
one son. One of the daughters was Marie Joseph Adelaide — whose share is noW 
under discussion, — and the son was Louis Charles. The plaintiff contends that 
his children who are the grandchildren of Louis Charles Beaumont, are called 
to a substitution created by this deed of settlement of the 27th March, 1824 ; 
and the defendant, holding under the will of Marie Jos. Adelaide Beaumont, 
maintains that, under the terms of that deed, she could validly dispose of the pro- 
perty she got from her parents in the defendant's favor, there being no substitu- 
tion that could reach the grand-children, under a proper interpretation of the 
settlement. The terms of the deed necessary to be referred to now are that the 
parents desiring — << d^irant pr^venir toutes diffioult^s entre leurs enfans apr^ 
'' leur d^te, et asstgner & chacnn sa part et portion dans leurs biens, etc., out 
<< volontairement reoonnu et confess^ par oes pr^sentes, avoir fait donation pure^ 
" simple entrevifs irrevocable, et en la meilleure forme ct manidre que donation 
" peat se iaire et valoir, et h, titre de fidei commis, et pour plus grande sfireti ont 
^ promis, et promettent solidairement. Tun pour I'antre, un d'eux seul pour le 
" tout, sous les renonciations requisos et de droit, garantir de tons troubles, 
'* dettes et emplchements queloonques k quatre de leurs enfans, savoir Eeine 
" y^ronique Frangoise Beaumont, spouse de Pierre Graton ; Rose Emile Beau- 
" mont, fille majeure, Marie Josette Adelaide Beaumont, fille majeure, et Louis 
'* Charles Beaumont, demeurant tout deux avec les donatenrs, etc., etc., 
" 4 demoiselle Marie Josette Adelaide Beaumont, pour elle, les hoirs et 
" ayant cause, i Tavenir o'est-4-dire pour elle, I'usufruit, et pour ses enfans, 
^ nes en l^itime manage la propriety, et aux conditions oi-apr^ faites '' (then 
follows the deseription of her share of the property.) 
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•JoubertMqnai This donation was further made subject to the charges and conditions follow- 
Waifliu i°& ^^z : ^' Poor de tout cc que dessus donn^, jouir, user, falre et disposer par oha- 
'^ oun des dits Sieurs et Dames, donataires 8U9-nomm^s4 titred'usufruit leur vie 
'^ durant, pour aprds leur dMs etre r^mis le tout au dit Sieur Louis Charles 
« Beaumont, Tun des dits donataires usufruitiers qui les remettra k leurs enfans 
*' n^s en legitime mariage comme susdit, i leur &ge de majority, ohacun en 
■** droit soi eu ^gard aux pr^sentes. ****** 

^^ Eten outre h, la charge debien culUver, etc. et lesentretenir en bon ^tat, afin 

" qu'elles soient remises de m6me auz donataires propri^taires j designes, c'est- 

'^ 4-dire aux enfants n^sen legitime mariage des dits sieurs et dames, donataires 

^' usu/ruitiers d titre de fidei cammiSf et nommes avec cette condition toujours, 

** que si aucun des dits donataires usufruitiers d^e^d^ sans enfans n^s en legitime 

** mariage comme susdit, la part ds biens sus donnas a ses enfans sera reversible 

*' au dit sieur Louis Charles Beaumont pour par lui en jouir k titre d^usufrait 

'< seulement sa vie durant et au dit titre de fidei oommis, pour en remettre la 

*' pleine et entidre propri^t^ k ses enfans nes en legitime mariage.'' 

Then, just at the end of the deed there is another clause of some importance, 
as follows : '^ Au mojen de tout ce que dessus les dits Sieur et Dame dona- 
*^ teurs transportent aux dits donataires leun petiU enfans tout droit de. pro- 
^^pri^t^, fonds, tr^s fonds, noms, raisons, actions, saisine, possession et autres 
*^ choses giniralement quelconques qu'ils avaient et po urraient avoir, demander, 
^ on pr^tendre," etc. 

As to the facts : this Marie Jos. Adelaide never had any children, and snr- 
Tived not only her brother but also his children ; and then, treating this 
substitution as at an end, she made a will under which the defendant claims \ 
but, on the other hand, Louis Charles Beaumont who died in 1855, left two 
daughters, who both died before Marie Josecte Adelaide Beaumont ; but one of 
them (Madame Joubert) left two children now represented by their tutor, the 
plaintiff in this case. The judgment has maintained the plaintiff's action (I 
speak now merely of the substitution of the real estate, and the taking of the 
property by the grandchildren, because that is the only part of the case brought 
before us). On every part of the case, however, the judgment was most learned 
and exhaustive ; and on this particular part with which we are now concerned 
it rested on the principle that the word '< children " either in the disposing 
part or in the conditions of substitutions^^ commi«fatV«s, applies to more than 
one degree, unless it appears from the terms of the instrument that the word 
*' children " was used in a restricted sense. This donation was made before 
the Code ; but it cannot be maintained that the Code has changed the law in this 
respect. Art. 980 C. C. reads : '' In the prohibition to* alienate, as in substitu- 
'' tions, and in gifts and legacies in general, the terms children, or grandchildren, 
'' made use of without qualification, either in the disposition or in the condition, 
" apply to all the descendants, with or without the effect of extending to mwe 
'' than one degree according to the terfM of the act." 

The French version says : ^' according to iht nature of the act (tuivant la 
nature deVacte), I do not know whether the learned counsel who aigued the 
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defendant's case with saeh oonsummate dexterity, noticed this, but he said that <^oubertM qoa 
we must look not to the intention which the donors might have entertained, WaJsiu 
bat to the intention thej haye expressed. I quite afi;ree to this ; but, taking 
either the English or the French version of the Code, the question will still be 
whether those intentions are sufficiently expressed. Of course we cannot resort 
to conjecture or to probabilities, in the absence of sufficiently expressed inten- 
tion : — but if, from the instrument as a whole, the intention appears sufficiently 
expressed, we ^ay disregard particular terms, and this is precisely what is said 
in Art. 928 : '* A substitution may exist, although the term UEufruct be used 
** to express the right of the institute. In general the whole tenor of the act 
" and the intention which it sufficiently expresses are considered, rather than 
** the ordinary acceptation of particular wordp, in order to determine whether 
^ there is substitution or not." I have read this deed very carefully and con- 
sidered the bearing of all its parts, each on the other ; I find the intention of 
the donors sufficiently expressed to be that each of the donees was charged with 
a substitution in favor of his or her children ; that Louis Charles was to take 
and enjoy the usufruct of the property given to his sisters who might die leaving 
minor children, and deliver the property to them at their majority. That in case 
of the death of either of the female donees without leaving children, the property 
given to her was to revert to Louis Charles, but only during his life, and under 
the charge de rendre to his children. That under Art. 980, the word *^ chil- 
dren " here iocluded the grandchildren, and that there is no qualification in the 
deed to limit it. That the clause at the end of the deed which has been quoted, 
and was relied upon as exjpressing a limitation to the children only, is neither a 
disposing clause nor a condition, but simply a matter of style, a sort of final 
flourish of the notary. And, lastly, I find that the grandchildren of Louis 
Charles are really apptlU in default of children — so much so, that if Marie 
Josette Adelaide had died while there were both surviving children and grand- 
children of Louis Charles, the grandchildren would not have been called at all, 
under Art. 937, which excludes representation in substitutions. I am, therefore 
for confirming this judgment, and it will be confirmed with oosts. 

Bainyilli, J. : — Le demandeur en oette oause, en quality de tutear k ses 
enfants mineurs, a pris une action p^titoire centre la d^fenderesse : il revendique 
une propriet^^ ua nom de ses enfants comme appel^ k une substitutioncre^e en 
1824 par leurs arridres grand'pdre et grand'mdre. Toute la question k decider en 
cette cause est d esavoir si dans une substitution les petits-enfants sent compris sous 
Dom le d^enfantt dans la disposition. En 1824, Louis Marie Joseph Beaumont et 
Marie Bose Oauthier^ son Spouse, firent un acte de donation k leurs enfants, un 
garden, Louis Charles ettrois filles dontTune s'appelait Marie Josephte Adelaide. 
Cette donatioo est une espdce de partage de leurs successions ; Facte dit : ^' ddsi- 
" rant pr^venir toutes difficult^s entre leurs enfants aprte leur d^^ et assigner 
'< iichseun part et portion dans leurs biens, les dits donateurs font donation 4.... 

3o. " A Marie Joeephte Adtiaide, leur fiUe majeure....C'est-a-dire pour elle 
'' I'asufmity et pour ses en/ants nds en l^itime mariage \%jpropniU, (descrip- 
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joubortesquftiu tion des propridt^s,) pour de oe que doan^, jouir, user, fairc et disposer par 

Waiflh. « ohacun des dits Sicur et Dame donataires susnommtfs k titre d'usufruit leiv 

'' vie durant, pour aprds leur d^c^ dtre remis le tout au dit Sieur Louis Charles 

" Beaumont qui les remettra 4 leurs enfants n^ en legitime manage k leur fige 

" de majority respective. 

Et en outre " k la charge par les donataires, leurs heirs et ajant cause de 
" Men et dCLment cultiver les dites terres et les entretenir en bon ^tat afin 
'' qu'elles soient remises de mdme aux donataires propri^taires, y d^sign^s, c'est- 
'^ ^ire, aux en/anti nis en Ugitime mariage dt$ dits Sieur et Dame donataires dits 
" usufrui tiers a titre de fidei commis j nomm^s, avcc oette condition toujours," 
que si aucun des donataires usufruitiers d^o^de sans enfants n^s en legitime 
mariage comme susdit la part da-biens sus-donn^s a ses enfants sera reversible 
au dit sieur Loais Charles Beaumont pour par lui en jouir a titre d'usufruit 
seulement sa vie durant et au dit titre de fidei commis, pour en remettre la pleine 
etenti^re propri^t^ k ses enfants n^s en legitime mariage.'' A la fin de Facte on 
trouve la clause suivante : '^ Au mojen de tout ce que dessus les dits Sieur et 
Dame donateur transportent aux dits donataires leurs petits-en/antSf tous 
droits de propri^t^, fonds, bien-fonds, les noms, raisons, actions, saisine, posses- 
sion et autres choses g^a^ralement quelconques qu'ils avaient et pouvaient avoir, 
demander ou pr^tendre .en et sur tout ce que dessus donn^, s'en d^mettant pour 
et ^ leur profit et d ctlui des hoirset ayant cause voulant qu'ils soient saisis, mis 
et re^us en bonne possession et saisine, par et ainsi qu'il appartiendra.'' 

Discutons d'abord la question comme si cette demi^re clause ne se trouvait pas k' 
I'acte : nous appr^cierons ensuite et nous verrons si elle peut modifier la solution 
a laquelle nous arriverons. 

Afin de d^gager le point en litige de la complication des faits nous n'ezpose- 
rons que ceux qui sent n^oessaires k la cause, laissant de c6t^ eeux qui n'ont 
auoune infiuence, et r^fi^rant ceux qu'ils pourraient int^resser au rapport de 
oette cause et au jugement tres ^labor^ de mon ooUdgae \L. le juge Mathicu. 12 
R. L. 334. 

Louis Charles Beaumont est d^o^de en 1855, laissant deux filles, dont Tune 
est morte en bas fige, et I'autre Marie Rosanna Oeorgiana en 1870, laissant 
deux enfants qui sont demandeurs en cette cause, repr^sent^s par leur tuteur. 
La donataire Marie Joseph te Adelaide, u'est d^c^d^e qu'en 1881 sans laisser 
d'enfants : mais crojant que la substitution cr^ee par Taction de donation de 
1824, en favour des enfants de Louis Charles, son fr^re, ^tait oaduque par suite 
de leur pr^d^c^ elle fit un testament, et legua les biens k elle donnas par oet 
acte de donation, k la d^fenderesse ou plutdc k une personne dont la d^fenderesse 
a h^rit^. Comme je Tai dit, les arri^res petits-eu/auts des donateurs out pris 
une action p^titoire contre la d^fenderesse, se pr^tendant appel^s sous le nam 
en/ants, k la substitution cre^e par Taote de donation sus-relat^. 

La oour de premiere instance a maintenu Paction du demandeur es quel sur le 
principe que dans les substitutions le mot en/ants employ^ soit dans la disposi- 
tion soit dans la condition, oomprend les petits-en/ants et atUres descendauts. 



COUET OF REVIEW, 1884. 43 

Ia d^fcnderesse souraet oe jagement k la revision de ce tribunal et si je com- Joubertee qiui 
prends bien le factum, Ics m^moires et Targument du savant avooat qui Waiah. 
nous a soumis sa cause, le jugemcnt serait erronn^ pour deux raisons. 

lo. Parce qu*en mati^re de substitution le mot en/anti ne oomprend jamai<i, 
-du moins avant notre Code, ne oomprenait jamais les petits-tnfants, lorsqu'il 
^tait employ^ dans la disposition. 

2o. Parce que dans la prdscnte instance, le mot en/ants est qualifi^ en 
aatant que les donateurs transportcnt aux dits donataires '^ leurs petits-en/ants 
^' teas droits de propri^t^, noms, raisons, etc., s'en d^mettant pour et h, leur pro- 
'' fit et 4 celui de leurs hoirs et ayant cause," etc., et qu'ainsi le mot en/ants est 
restreint sljiz petits-tn/ants et ne s'^tend pas aux arrUres petits-cn/ants, 

PRKMliaS PROPOSITION. 

lie mot en/ants employ^ seul dans la disposition d'une substitution ne oom- 
prenait pas leB petits-en/ants avant le Code Civil . 

Ezemple. — Un p^re donne une propri^t^ k son fils et il lui substitue ses 
enfants: le fils meurt, avant sod pere, laissant un enfant : cet enfant lui-mSme 
meurt avant son gran d-p^ re, mais il laisse aussi un enfant; cet arri^re petit- 
enfant recucillera-t-il la substitution 4 lamort de son arri^re grand'p^re, donatcur 
primitif? 

Non, dit Pavocat de la d^fenderesse, si je comprends bien son raisonnement 
£t il nous cite les Arts. 937 et 980 de notre Code Civil. 

** La repr^ntation^ dit Tart. 937 n'a pas lieu dans les substitutions non plus 
** que dans les autres 1^?, 4 moins que le testatcur n'uit ordonn^ que les biens 
" seraient d^f<$r^s snivant Tordre de.s successions legitimes, ou que son intention 
" ftu mdme cffet ne soit autrcment manifcst^e." 

£t Tart. 980 dit : 

'^ Dans la prohibition d*ali^ner, comme dans la substitution et dans les dona- 
^^ turns et les legs en general, le terme en/ants on petits-en/ants employi seul, soit 
'^ dans la disposition, soit dans la condition s' applique k tons les descendants, 
*' avec ou sans gradualit^, suivant la nature de Taote." Done, dit la ddfen- 
derease, si d'aprdsTart. 937 qui est admis dtre conforme k Tancicn droit, il n'y a 
pas de representation en matidre de substitution, Taction du demandeur est mal 
fond^; car oeux au nom desquels il poursuit ne peuvent avoir d'aotions 
qu'en yertu du droit de reprisentation et comme reprisentant leur m^re, fiUe 
de Louis Charles Beaumont. Mais, dans quel cas alors appliquera-t-on Tart. 
S80 pour inolure les petits-en/ants dans le terme ej\fants employ^ dans la dis- 
position d'une substitution ? 

On aemble voir d'abord, une esp^ce de contradiction enfere ces deux articles, 
et enaaita on r^pond que I'art. 980 dans la partie qui ^dicte que le mot en/ants 
dans U diflposition d'une substitution s'applique k toos les descendants, est de 
droit Doaveau et que d'apr^ I'ancienne jurisprudence le mot en/ants ne oom- 
prenait let descendants que lorsqu'il dtait employ^ dans la condition et non pas 
lorsqn'il ^tait employ ^ dans la disposition. 
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joubert M quai gt h, Tappui da octte proposition on cite Pothier, sabstitution No. 66, VoU 
WaUh. g^ £([^ Bugnet. ** Le terme en/ants, dit oet auteur, se trouve souvant em* 
<< ploy^ dans les snbstitations, soit dans ki dispositioD, oomme lorsqu'on snbs^ 
'' titae k quelqn'un ses en/ants ; soit dans la oondition, oomme lorsqu'0n 
'^ a grivi quelqu'an de sabstitution, s'il meurt sans enfants. Ce terme ne re^oit 
" pas la meme interpretation." 

'* Lorsqu*il est employ^ dans la disposition, il est restreint anz enfants ds 
^' premier degr^. C'est ce qui r^alte de Tart. 11 de TOrdonnance de 1731." 

'^ Au contraire, le terme enfanU employ^ dans la condition, oomprend tons- 
'^ les descendants.*' 

'' La raison de difif<^rence de oes interpretation's est que la caose de Theritier 
'' etant defavorable, la cause de la liberation etant favorable, les termes de la 
'^ disposition de la substitution doivent §tre entendus dans le ;8ens ^troit qui 
'' etend le moins qu'il est possible la substitution dont Theritier est charge, an 
*' lieu que, par la meme raison, les termes de la condition qui tendent k res- 
'' treindre la substitution doivent ^tre entendus dans le sens large, pour etendre 
<< la condition et restreindre la substitution." 

Pothier invoque, comme on le voit, Part. 11 de TOrdonnance des donations, k 
Tappui de son opinion et comme reglant la question. D'abord I'Ordonnanoe des 
donations n'a pas force de loi en ce pays, et en referant k cet article et auz com- 
mentateurs je ne trouve rien dans les dispositions qui puisse oontenancer 
Topinion de Pothier. 

Void cet article: 

'< Lorsqu'une donation aura ete faite en faveur du donataire et des enfanU qui 
<' en naitront, on qu'elle aura ete chargee de substitution, au profit des dits 
'< en/ants, ou autres personnes nes ou 4 naitre, elle vaudra en faveur des dits. 
*^ en/ants on autres personnes nes ou a nattre par la seule acceptation du dit do* 
** nataire." 

" Cet article dit Salle, p. 24, decide qu'une donation faite en faveur da 
^' donataire et de ses tn/antt rUi tt h naitre, ou qui charge le donataire de subs* 
'* titution envers ses infants ou autres quand bien mdme ils ne seraient ni fU»y 
'' ni cangutj est parfaite par la seule acceptation du donataire." 

Ricard, Donat, part. 1. oh. 4, s. 1, No. 870 (ou 850 suivant PBdition) attesta 
que Ton suivait ce droit de son tempe et que Ton y jugeait sans oontredit que 
Taooeptation du premier donataire profitait-a tons oeux des degres suivants. 

On salt que Eicard est mort longtemps avant que POrdonnanoe des donations 
eut ete edictee ; je ne vois done ]k rien qui justifie Topinion de Pothier, et il est 
etrange qu'aucun autre en parle. 

Pothier lui-m^me ne cite aucun auteur, aucun arrit k Tappui de son opinion, 
et Ton sait que son traite des substitutions et quelques autres sont loin d'dtre k 
la hauteur de son traite des obligations, ^a doctrine de Pothier est isoiee et 
contraire k oelle de tons let autres auteurs et de la jurispmdenoe netidres. 

Constatons d'abord que les prinoipes applicables k Tinterpretation des 1^ 
sont egalement applieables aux fidei oommis ; e'est oe que les juriioonsutte 
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out appel^ Vexlquation des l^es et dcs fidei-commis, c csta-dire que iee legs ^taient Joubertes qnal 
^gnl^s anz fid^i commis t*t r^ciproquenient. Waiiiu 

" TWvenot, Subst. ch. 4, No. 68,p. 

Pour moi, ajoutet-il, jc dis que les legs et le« fid^i-commis par testament ne 
different que de iiom. Thdvcnot, Subst, loc. cit. No. 65, Ricard No. 298. Au 
Teste ce qu'il j a de plu^ important k saisir et a retenir sur ce point, o'est que, 
d*apres Vtxiqvatianj toutcs les regies du droit sur Ics legs, s'appUquent aux 
fid^i commit — Tli^vonot, No. 69. 

II est int^ressant encore d'observer, que le$ regies des legs ne s'appliquent pas 
moins au fidi^i commi.^ par donation entrevifs, qu'uu fidei commit par testament. 
Les fid^i commis par donation, entrc vifs ^taient re9us chcz les Kjmains lorsque 
-Jastinien ^gala les fid^i commis aux legs. 

Or, en ^cablissant exiquation, cet euipcreur parle de toa< les fidei commis 
flans distinguer ceux qui sont entrevifs, de oeux qui sont a cause de mort. 

Tii^vcnot, Subst. ch. 4, No. 75. 

II peut paraitreiJtrange, qu'un fid^i commis fait par acte entrevifs soit gouver- 
ne en tout par les m^mef regies que celui qui est fait dans un acte k cause de mort. 

Cependaut telle fut la jurisprudence des Komains et telle est la ndtre minie, 
Th^venot, loc. cit. No. 76, et ch. 10, No. 141, et seq. 

On ne peut tropremarquerque les fid^i commis, transplants^ dans les donations 
^ntrevif^, y port^rent leur premiere nature. lis domeur^rent sujeU,danB ccs con- 
trats m§me8 k toutes les r^^les qui les gourernaient duns les testaments et au- 
trcs actes 4 cause de mort. Th^venot, c. 10, No. 159. Tb^venot, au No. 162, 
conclut 60 ces termes : " Par consequent les fid^i 'commis conservdrcnt dans 
^es donations entre-vi/s mime leur ancienne nature de disposition testamentaire. 

Voir Th6venot ch. 4 No. 58 a 76 et ch. 10 No. 141 k 172, et oh. 28, s. 8» 
No. 528 et ch. 79 No. 1132 et Ricard SubH. No. 130 p. 252. El. Bergier. 
MerKn, Rep. vo. enfant, § 2, resume la question dans les termes suivants : 

** La question qui nous reste a examiner est de saroir si le mot en/ant que 
**C8t si sonvont employ^ dans les contrats et dans les testaments, renferme tou" 
"*< les descendants. Par exemple, j'institue Pierre, et en cas qn'il meur^ 
'' san$ en/ants, je lui substitne Paul ; Pierre, en mourant, ne laisse qu'un 
*^ petit-fils : ^tendra-t-on k cepetit-fils la Mgnification du mot en/ant et en cons^- 
** qnence fera-t-il manquer la condition ? 

'^ Autre exemple. J'institue Sempronius, et k sa mort jc lui tubstitue sea 
** en/antt, Supposd qu'au moment de Touverture de la substitution il ne so 
'* trouve qu'un petit-JUsde Sempronius, oe petit-JUs sera-t-il cens^ appel^? 

« L'affirmative ^tait certaine dans le droit remain : le mot Hb6ri oomprenait 
'' sans difficult^, tons lea deaoendanto, en quelque degr^ qu'ila ae troaraaaent." 

Henrya aontient la native : mais nous voyona toua noa meilleara autenra 
profeaaer la doctrine contraire et enaeigner I'sffirmative. 

Ecoaiona Dumoulin aur la C. de Paria : '' Yerbup Gallicanum Enfants 
^' lion eat de ae reatridtum ad primum vel alium gradum : aed icidifferenter 
^'aopponit qaoa via deacendentca, aicut verbuth Ixbtrx in lege Komanft. 
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Joubertesquai n cite ensnite Rkard. Substitutions, et voici ce que dit cct aatenr qui a jet^ 
Waiflh. tant de lumi^re sur k question au No. 506, ch. 8, s. 2, il dit: 

'^ Quant 4 ce qui concerne le mot d'enfanU qui est celui qui se trouve le 
^' plus fr^uemment employe dans la mati^re dcs substitutions, il passe pour 
^^ collectif dans notre langue, aussi bien que dans la latine : Et lorsque nou» 
" parlous de nos tnfani^VL g^n^ral, ou de ceux d^une, tierct personne nous enten> 
^^ dons parler de torn les descendants et nous y comprenons tant les en/ants du 
" premier degre que ceux du second et des autres suivants, " 
EtauNo. 583 il ajoute. 

*^ Nous avons ci-dessus dtabli que dans un fidei commis fait sous ce nom 
'' collectif d* en/ants f non-seulement les enfants du premier degr^ mais aussi 
<< ceux des degres suivants, ^taient compris. Nous avons fait voir S. 5 de notre 
^^ traits des dispositions conditionnelles, que ce mot sVtend ^galement aux deux 
^' sexes et qu*il a autant d'effets que si le testateur s'^tait servi du mot 
^^ descendants, Ce qui a lieu, soit qu'il s'agisse d'emp^het I'ouverture d'an 
^' fidei commis, en consequence de la condition, sHl dicide sans enfants^ ou d& 
*' donner effet d une substitution en faveur des filles, soit qu'elles se trouvent 
" seulesy ou en concurrence avec lours frdres, ou bieti au profit des petits-enfant^ 
'^ si leur pdre est d^c^d^, lorsque le fidei commis commence k avoir lieu : oe mot 
^' ^tant g^n^ral pour signifier les deux sexes, et tous les degris de la ligne descen- 
" dante, 

Furgol. Testam. cb. T, Sect. 6 No. 125 dit aussi: '^ Ainsi le mot tnfants^ 
^' comprend par son Anergic et par la signification que la loi et Tusage lui ont 
" attribu^, et non par interpritation ou extension, tous les descendants a 
*' quelque degr^ qu'ils soient, lorsqu*ils sont k la place dc ceux du premier d^^ 
'^ de generation qui sont decides sans avoir recueilli ; et quoique les fidei oommis 
'' soient des charges, et qu'ils soient par consequent de rigueur, on doit 
" neanmoins y admettre les personnes qui sont appdies selon la signification la 
'^ plus etendue des paroles parce ({neplenius interpretamur mori entum voluntates.'^ 

II cite UQ arr§t du Parlcment de Paris de 1536, rapporte par Charondas et 
nn autre rapporte dans Soeve. Et il en rapporte un troisieme de 1698 qui 
decide le point d'une maniere bieu precise. (Nous y refi^rerons plus tard 
lorsqu*il s'agira de la question de la reprisentaiion.) 

Guyot, Rep. vo. Enfant p. 720. 

Denisart vol. 4 p. 598 vo. Substit. No. 116 rapporte aussi un arret dans le 
mdme sens. 

Thevenot d'Essanle, Subst. cb. 53, p. 309, pose aussi la mime question : 

« Le mot en/ants employe dans la condition ou dans la vocation, en mati^re 
^' de substitution, renferme-t-il tous les descendants ? 

" Cliez les Remains Taffirmative etait certaine. EUe Vest igalement dant 
nos mcRurs. " 

Il cite Dumoulin et Ricard, et il ajoute. " L'ord. des testaments n'a paa 
*^ obange oe, prinoipe I elle le suppose plutdt. 

Voir aussi les autorites citees par M. le Juge Badgley in re Lee & Martio, 
9 L. C. R. 351. 
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II est doQO tftabli qae I'art. 980 n't fait que reproduire raneien droit ct que, Jombwt«iqii» 
TopioioD de Pothier est resUe isoMe et que le mot en/ants^ soit dans la condition Waisb. 
soit dans la disposition, oomprend tous les descendants k quelque degr^ qu'ils 
soi«nt 

Admis, dira la d^fenderesse ; mais les petils-enfants ne peuvent recueillir la 
substitution que oomme rq^rissntant leur mdre : 

Or, par Tart. 937 de notre Code la representation n'a pas lieu dans les subs- 
titutions, sauf deux exceptions : lo. *^ a moins que le testateur Tait ordonn^ que 
" ses biens seraieot d^f^^r^s suivant Tordre des suooessions legitimes; 2o. ou que 
^' son intention au m^rne efiet ne soit autrement manifest^e. *' 

Get article correspond i Tart. 21 du Tit. 1 de ?ord. de 1747. 

Aacun texte de droit n'avait introduit la representation dans les substitutions : 
eependant sous Tanoien droit quelques autours, entre autres Rioard No. 676 et seq. 
STaient era devoir Tintroduire lorsqu'il s'agissait de fidei commis fait a la 
famUle, on k la descendance, Mais Tord. de 1747 exclut la representation 
dans les fidei commis, k moins que Tauteur do la substitution ne Fait prescrite 
par une disposition expresse. 

Th^venot ch. 64, No. 990 et suiv. p. 325. 2 Eicard, Subst. p. 371 et 372. 

On sait que sous Tancien droit qudques auteurs etaient d'avis qu'il y ayait 
droit de reprisentation lorsque le fdti commis ^tait fait a la famille ou aux 
descendants nomine coUectivo, et une partie des parlements suivaient cette opinion ■ 
et jugeaient en conformity. 

Salle, esprit des ord. 

Ord. des Subst art. 21, p. 275 

Telle etait Topinion de Ricard, Subst. No. 676, p. 389, Ed. Bergier. 
L'ord. des Subst. a rejete la volonte conjecturale du disposant que Ton appuyait 
sur une presomption de la volonte du disposant Thevenot, Subst. ch. 64^ 
No. 989, 

*' La representation, dit Tord. de 1747, T. 1 art. 21, n'aura point lieu dans 
^' les substitutions soit en directe ou en oollaterale j et soit que oeux en faveur de 
" qui la substitution aura ete faite y aient iU appeUs coUectivem>ent ou qu'ils 
'' y aient ete designes en particulier et nommes suivant Vordra de la parents 
** qu'ils avaient avec Vauteur de la substitution : le tout k moins qu'il n'ait 
" ordoone par une disposition expresse, que la rq>risentation y aurait lieu ou 
" que la substitution serait difirit suivant Vordre des successions Ugitimes.** 

Salle, esprit des Ord.^Ord. de 1747 Art. 21 p. 275. 

Je erois devoir fairc remarquer que Tart de rordonnanoe est plus restrictif que 
Fart. 937 de notro code, et qu'on n'y trouve pas la dernidre exception de notre 
code savoir la manifestation implicite de la volonte du testateur ; il n'y a sous 
rOrd. que deux exceptions 4 la prohibition de la representation dans les substitu- 
tions mime faite k des appdis eoUectivtment (des en/ants, des descendants,y 
" la Hre. k moins qu'il n*ait ete ordonne par une disposition expresse que 
'' representation y aurait lieu, la 2eme, ou que la substitution serait deferee 
*' saivaot Fordre des successions UgitimesJ* 

Qu'tbtrce done maintenant qne 1 1 representation en matiere de substitution ? 
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^oub6rt«tqiiai q^^^ I'image de la representation en mati^re de suooession ; e'est une fiction 
Waiah. ^Q |g IqI q^^ j^^^ l^g ^QfiiQt;^ qq les h^ritiers d'uae pcrsonne d^o^d^e a sa plaee 
pour recueillir les m^mes droits que leur p^re ou leor auteur aoaitr pa pretendre 
11 eut v^cu JQsqu'a reoheance ou Touverture du fidei-commis, * 

" La representation, dit encore Furgole surVart. 21 de TOrdonnance de 1747, 
*' est une fiction, qui met les enfants d'une personne dec^dee k sa place, pour re- 
^^ cueillir les menies droits que le decide aurait pu pr^tendre s'il avait t^cu 
*^ jusqu'a I'eobeanue des droits. La representation rapproche done les repre- 
*' sen tan ts et les place au m§me degre que le represents, non en subrogeant une 
^^ personne d. une autre mais en mettant les reprSsentants par une fiction legale au 
« m§uie degre oii le represente se trouvait : oar scion la decision des meillears 
^' auteurs, les enfants, qui viennent par la reprUeniation, reprisentent, non la 
'^ personne de leur p^re et m^re decedes, mais le degri, et ils viennent ex 
*^ proprid persond, Ce qui etablit une difference essentielle entre la re- 
^^ priaentation et la traTismission k cause que le transmissionnaire vient ex alieno 
''jure:' 

^' Par suite de la representation, dit Thevenot, 11 arrivait que si le p^re 
^^ appeie a la substitution, etuit decede avant Touverture, le fils pretendait 
*^ J venir comme le representant : quoique Tauteur du fidei commis n'eut point 
^^ manifeste k ce sujet sa volonte." 

Mais dans la presente cause les demandeurs, pe tits-en fan ts de Louis Charles 
Beaumont, ne viennent pas comme repr^entant leur m^re Marie Rosanna 
Georgiana Beaumont, mais ils viennent de leur propre chef, de leur droit 
propre comme appeies personnellement i la substitution tout comme si les do- 
nateurs au lieu de se servir dans Taote de donation de 1824, du mot en/ants, 
4seal, avaient ajoute ; Et a defaut cPenfants auz petiU-enfanuy lis ne viennent 
pas comme succedant 4 leur mdro et la representant mais comme appeies Val- 
gairement au premier degre k defaut des premiers Institues. Telle est Topi- 
oion de toua les jurisconsultes Banctionnee par tons les arrets tant avant 
<|u'aprds Tordonnance de 1747. 

'^ La substitution, dit Bourjon, etantfaite au profit des enfants on descendants 
^^ de rinstitue ne forme pas une substitution graduelle : oar elle n'appelle que les 
*' enfants et k leur defaut les petits-^nfants : les enfants ayant recueiUi ne sont 
-<< pas charge de remettre et la substitution est remplie. Ce n'est toujours 
*' qu'un seul et premier degre, dans lequel une telle substitution se consomme." 

'^ La substitution, dit Ricard, faite en faveur des enfants, des descendants, de 
^* la famille et toutes les substitutions faltes en noma coUectifs, sans rlen ajouter 
*^ de plus, s'arrdtent au premier degri et laissent^les biens libres sur la t6te des 
''^remter^qui reoueillent. Ricard, Subst. No. 513 et suiv. 

*' Venons auz consequences. De 14 11 s'ensuit, quo si les uns ou les au- 
''^ tres recuelUent, Us possedent librement, parce que c'est une simple substitu- 
^' tion qui cesse au premier degre ; elle n'a pas plus d'etendue, nl dans la 
^^ lettre de la disposition, ni dans Tintentlon du testateur : 11 Ta bornee li. 
<< En un mot ce n'est pas substitution graduelle, mais fidei commlssam at 
^ limitee k un premier d^gre, mais qu'il faut remplir.'' 
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2 Bourjon Tit. 5 Subst. oh. 4 § 3 ct 4, p. 169. Jonb^rtetquai 

2 Basset Liv. 8, T. 2, ch. 1. ^•^ 

2 JoQTD. d« And. Liv. 2, oh. 6. 

L'expressioD tnfanUy dit Ricard on plutdt Bergier en ses notes, est g^ndrique 
et renfenne tons les descendants. 

II ne fant pas cependant oonclnre de la qne lor^qn'nne substitution est faite 

anz enfarUSy lea petiU-en/ants coneourrent avec les enfantsdu premier degr^. 
<' On observe entre eux la mime r^gle que les fidei oommis fiiits k la famiUe. 

Les en/ants du premier degr^ sont pr^fi^r^s. Cost ce qui r^sulte de Tart. 

62 de Tord. de 1735. Mais, lorsqu'il n'existe <point denfants au premier 
'' d^r^, an moment de Touverture do la substitution, les pttits-enfants pren- 
" nent le degr^ de substitution vacant, en vertu de la substitution vulgaire que 
*' renferment toujours tmpUcitement nos substitutions fidei commissaires, eollec 
" tives ; c'est-a-dire, qu'ils ne reoueillent ni concurremment ni stu^cessivemenff 
" mais au ddfaut d*en/ants da premier degr^. Dans la substitution fidei com- 
" missaire, il v a une espdoe de vulgaire tacite : et c'est en vertu de cette vulgaire 
" tacite, que le substitu^ prend les biens quand la personne nomm^ment gr^v^e* 
'' envers lui ne recueille pas. 

^* La substituant, n'cst-il pas cens^ avoir dit, conme il avait en le droit* 
Et en COS que le premier ne recueille pas fje veux que le second soit admiSf ce 
*' qui eut form^ la vulgaire ezpresse." 

Tb^venot D'Essaule Subst. ch. 85, No. 1234 k 12i5, Ricard, Subst. oh. 10 
No. 33. 

Bt il oitenn arr^t de 1760 rapport^ dans 4 Denisart vo. Subst. No. 116 qui a 
oonfirro^ oe principe en declarant, ouverte au " profit des petits-^n/ants de la 
'< Dame d'Arquiaro, 4 d^faut d'en/ants au premier degr^, une substitution 
" qui ^tait faite en favour de ses en/ants,^' Ricard subst. ch. 8, p. 372,. ' 
Ed. Bergier. Un arr^t semblable rendu en 1698 est rapports duns Guyot Rep. 
vo. enfant p. 720. 

Thevenot D'Essaule ch. 58, No, 944 et 945 s'ezprime dans les termes snivantsr 

'< Hors le caa pr^vu par I'ord. den testaments, savoir le oas d'^leotion d'un 
" fidei oommissaire Icquel a ^t^ born^ par Tart. 62 auz enfanta da premier 
" degr^, hors oe cas, le mots en/ants est encore aujourd'hui oens^ renfermer 
'^ les petUs-enfants ou autres descendants. 

" O'esfc mdme ce que suppose sensiblement cette ordomance puis qu'elle dit 
*' que s'il n'y a pas denfants du premier degr^, U droit cPilire demeurera cadue 
'' sans ajouter que le fidei commis sera aussi oadnc." 

Et k la note il dit : observes que les petits-en/ants ne sont cens^ appel^ 
qu'antant qu'il n'j a point d*en/ants au premier degr^. G'est le sens .que 
Furgole a donn^e k I'art. 21, du Tit. 1 de Tord. de 1747, p. 109: '' Lk 
'^ repr^ntation, dit-il, oesse done, soit que la substitution soit destinde vague- 
** ment 4 la famille, ou k un certain genre de personnes nomine eoUecHvOf au- 
^* quel cas les plus prochains en degri doivent itre admis d Vexdusion de ceux 
'* qui sont plus Hoignis.^* 
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«joab«^Mqiiai <» gt s'il y a plosieurs parents au m^me degr^, ils devroat tout recueiUif^ 
Walsh. « par ^gales parts.'' Ainsi, s'il ezistait, dans Tesp^ qui noos occupe des 
enfaots de la soeur de la m^re des demandeurs, ces enfants viendraient A 
la substitution par t§te et non par souohe, de 80i:te que s'il y avait huit enfantB 
dans une branche et deux dans I'autre les biens devaient Stre divis^s en diz parU; 
et chaque enfant en prendrait un dizi^me ; oe qui prouve que Ips petits-enfants 
viennent pas alors par reprisentationf mais oomme appeUs vulgairement Si- 
card, Subst. add. au oh. 8, § 4 P. 374, Ed. Bergier. 

Telle ^tait la jurisprudence universelle sous Tancien droit mSme depuis Tord. 
de 174*7 et TopiDion unanim^ de tous les auteurs, sauf Pothier, et c'est oe que 
cette Cour de B^ vision a raaintenu en 1869 dans la cause de Castonguay et 
Beaudry, rapport^e au le Vol. de la S. L. p. 93. 

Dans cette cause Paction a ^t^ renvoy^e sur le principe que les demanderesses, 
arri^res peHts-en/ants ne pouvaient pas venir avec les petits-enfanta appel^s & 
la substitution. 

C'est la continuation de Tapplication du principe pos^ par Bergier k Vendroit 
ci-haut cit^ et qu*il complete en ces termes : '' Ce que nous disons des tn/ants 
*' au second dcgr^, par rapport auz enfants au premier d6grSy est commuu 
" auz enfants du second degrd, par rapport k ceuz du troisi^me, et ainsi de suite ; 
'^ les plus proches au temps de Touverture, ezduant toujours les plus ^loign^.'' 

Kicard, Subst. add. au ch. 8, s. 2 — ^p. 373^ Ed. Bergier. C'est ainsi que Mi. 
le juge Loranger a interpret^ notre Code en 1870 dans une cause de Brunette 
et P^loquin rapport^e au vol. 3 de la B. L. p. 52. Jug^ — " Que le mot 
*' en/ant employ^ en mati^re de substitution en ligne descendante, comprend 
^' par sa propre ^nergie, non seulement les enfanU de Tinstituant, ou de Tins- 
*' titu^, suivant le oas, mais encore leurs deicendants, dans tous les degr^s, sur 
*' la dS/aiUanct du d^^ indiqu^ dans la dUpontion, le degr^ le plus prochatn 
*' devant n^anmoins ezdure les autres." 

Enfin la d^ision la plus r^cente sur cette mati^re est celle de la Cour de B^ 
vision de Quebec, Meredith^C. J.,Stuart et Casault, JJ.. dans la cause de Marootte 
et Noeletrapport^e auz 6 Q. L. B. p. 245. 

Jug^ — '' Que la designation des appel^s par les mots enfants nSs de man 
*^ mariage,*' dans un testament errant une substitution, est la manifestation de 
*^ I'intention du testateur que r^^yrisentatian ait lieu et qu'il faut des termes 
^* clairs et precis pour 6ter au mot en/ants cette. signification que lui donne 
^* e^press^ment la loi." 

Mons. le juge Casault dans ses notes regarde une disposition semblable 
comme donnant droit k la representation et la errant effectivement. A la page 
248 loo. oit. il dit : 

'' Je ne vols pas dans ces deuz arts. 93 et 980 du C. C. la oontradiction que 
** parait y trouver I'avooat des defenderessea. 

*' La rdgle que dans les substitutions il n'y a ^as lieu k representation, est 
** pour tous les cas od les appel^s sent, soit nommes, soit indiqu^s (V. Ricard 
*' iubst. oh. 9 s. 2, No. 664 et seq.) par un terme auquel la loi n'a pas reconno 
** retendue et la signification qu'elle donne par I'art. 980 auz mots tn/anU ei 
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" petiU-en/ants 6mv\oj6a Mais. Yiennent ensuite dans le m6me art. 937 let<'o<>^'**4vat 
" deux exceptions, resultant la premiere de I'expression d'une volonU oontraire, WaIiIi. 
" la aeconde d'ane iDtentioD an meme effet autrement manifesUe. 

" Et eofiD Tart. 980 qai ajoute ane troisi^me exception et qni n'eat, sous oe 
^* rapport, que I'addition i I'art. 937 d'un cos tpicial oii la loi presume oette 
*« intention." 

On a done d6cid^ dans oette cause que le mot en/ants employ^ seul dans la 
disposition donne naissanoe 4 la representation, o'est-^-dire que les petits-enfants 
▼iennent par representation de leur p^re, et de m^me les arri^res petits-enfants, 
ot que oes derniers concourrent avec leursoncles, fr^res de leurs pdres, etenfanti 
^u greve. On a par \k consacr^ la doctrine de Eicard qui etait cependant 
sombattue par le plus grand nombre des autears tcis que Cujas Fabre, Henrys 
et Bretonnicr, et par la jurisprudence, et qui a 4t6 rejet^e par I'ord. de 1747 
—Tit. 1, art. 21. 

Quelque soit le merite de oette decision, elle n'a rien k faire avec la ques- 
tion de savoir si sous le mot en/antt emploj^ dans une substitution, soit dans 
la condition, soit dans la vocation, les petits-enfants ou descendants sent 
^ompris : eette question et celle de la representation sont tout a fait distinctes 
3t n'ont rien de commun ni rien de correlatif. 

En effet la representation pent &tre admise et le mot tn/ants ne pas compren- 
dre les descendants : et reciproquement le mot en/ants pent comprendre les 
petiU-en/imU et la representation ne pas exister : en un mot le fait que la loi 
comprend sous le nom d' en/ants lea petitt-en/ants n'entraine pas comme conse- 
quenoe legale qu'il j a 1^ representation, c'est tout le contraire ; de meme que 
du fait que la loi admettrait la representation en matiere de substitution il ne 
s'en suivrait pas que le mot en/ants comprendrait lea petits-en/antt : car dans oe 
dernier cas^ c'est-fi-dire en admettant la representation les pe tits-en fun ts ne seraient 
pas excluB par les en/anti comme ils le seraient s'ils ne venaient que comme se 
pretendant appcles sous le nom d' en/ants, 

Les dispositions de Part. 937 de notre Code relatives h la representation et 
oelles de Tart. 980 relatives k la comprehension du motf en/ants sont done faitea 
pour un ordre d'idees, un etat de cboses tout different, et je ne puis m'ex- 
pliquer comment on a pu trouver matiere k contradiction entro les dia positions 
de ces deux art. La chose n'est pas possible. En matiere de substitution les 
petits-en/ants sont appeles sous done le nom d^ en/ants non par representation 
,inais de leur droit propre et 4 defaut d'en/antt sans representation : et, c*est par- 
cequ'il n'y a pas alors de representation que les en/antt excluent les petits-en- 
fants : mats s'il n'y a que des petits-en/anti ces derniers viennent au premier 
degre par Teffet de la substitution vulgaire. 

Et si Ton admet comme correcte la decision rendue par la Cour de Bevision 
de Quebec il y aurait representation, et alors la question ne soufirirait plus 
aueune difficulte : mais m^me en n'admettant pas la representation Taction du 
demandeur est bien fondee. La defenderesse a fait dans son factum et lors de 
Taudition une objection k la pretention du demandeur ; c'est que dans les 



52 COURT OP BEVIEW, 1884. 



^^^'^^•^^••^■^Bubstitutions I'ordre doit §tre observe, HgU d'aprds la proximity da dcgre 
WaiAiu ^Q parent^ aT€o le subetitu^ oa gtivi eharg^ de rendre et non areo le 
subatituaot. 

Je ne pnia comprendre la portde de oette objeotioD : oar eette questioii De 
pout se presenter que dans le oas de fidei eommis graduel aa profit de la 
famiUe, o'est^-dire dans le oas oik an teetatear aarait instita^ sod fils aind k la 
oharge de, substitatioa en favear de la /amille, aa eas oti il d^oMerait sans 
en/ants. C'eet le cas pr^vu par Rioard. " La ooaditioD du fidei commis arriye, 
*^ ditril, et pour reoaeillir les biens qai j soat oompris trois sorteft de persoDDOS 
" se pr^seotent ; saToir le secoad fils da testatear, les eofaDts d'an troisidme 
^' qni est pr^d^d^, et les petits-eDfants d'ua qaatridme qui 6tait pareillement 
'* d^cid^ avaot Touvertare de la subdtitation. II d*j a point de doate qae si 
« Pod ooDsid^re toutes oes personnes aa respeot da testatear, q]iHls doivent (oos 
" joair da b^n^fioe de la repriMentoHon paroe qa'ila se renooDtroDt en oe eas en 
*' ligne directe, dans laqaelle la repr^ntation a lien xnfinimenL Mais si on a 
" ^gard, pour r^gler le fidei oommis k oelui qai est eharg^ de restitaer, poor 
*^ lors la representation se r^glera oomme en ooUat^rale et en cons^quenoe les 
*^ petits-enfants da quatridme fils en seront exclas, d'aatant qae dans la ligne 
*^ coUat^rale la representation n'a lien qa'aaz tnfanU des fr^res inclnBiTe- 
^' ment, et les arri^res-neveax ne joaissent point da privilege. 

Rioard, Sabst. No. 690. 

'' Et aa No. 691, en disant qae poar r^gler la proximity de eeax qai se 
^^ pr^sentent poar reeaeillir des fidei oommis de oette qaaUt^ on doit se r^ler 
*^ sor la personne de oelui qui est oharg6 de restitaer." 

Et au No. 547 il avait pos^ la difficult^ daas les termes suiyaats : 

'' C'est ane grande questioD et fort diffi^remment r^solue par les dootears, de 
^' savoir si dans les oas auxquels le fidei oommis est graduel etperpitud an pro- 
" fit de eeux d*ane famiUe oa d'une parentis on qu'il doit dtre di^tM itdegri 
^' en degrif saiyant lear proximity, oette proximity doit dtre eonsid^r^, eu 6gard 
'' & la personne du testateur, oa bien de oelui qai est eharg^ de restitder. 

Et il etablit aa No. saivant qu'il faut r^gler la preference des appel^s par le 
degre de proximity aveo le grev^ et non aveo le testateur : 

" Mais oela, dit-il, ne peat avoir liea que lorsque les termes dont s*e8t servi le 
** testateur ne peuvent pas servir k r^gler la difficult^ — " No. 552 et 563, 564. 

Bergier dans ses additions sur le oh. 8 des Subst. de Bioard se pose la m^me 
qaestion : 

" Mais, dit-il, est-ee la proximite da degr^ de parente aveo Tautear de la 
^' substitution, qui donoe la pr^ferenoe, on la proximite aveo le substita^ etiarge 
^' de rendre ? Distinguons : si la substitution est faite en favour d*une famille 
'^ etrang^re aa substituant, la question ne peut pas nattre. Suppoeons dono 
^' que Maro instituant Pierre qui lui est Stranger, sjoute qu'il veut que ses 
^' biens restent k perpituite dam la famiUe da dit Pierre $on hiritier ; alors Is 
** famille du substituant ^tant difi^rente de celle du gr^v^, et oette demiere 
^' etant seule appel^e par la vohnti expresie du substituant, il est sans diffioulte 
^' que GO seront les plus proches pareats du gr^vi qui seront seals appel^s. 
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'' An oontraire, supposons qne Hare, en instituant Pierre qui lui e<< Joub«rtMqiiAi 
*' Hrcmger Btipule qu'en oaa de d^s de I'inatita^ saru en f ants ^ sea biens scront Walih, 
" remia k aa famille, de lai, instituant. Marc, dana nne pareille disposition,' 
*^ pr^illre un Stranger, et les enfanta de cct Stranger, k ses eofanta propres ; 
^ mais il pr^f^re aes parents k toos aatres que Pierre et ses en/ants,** ** Alora il ' 
*' aerait encore ridicule de demander si Ton doit consid^rer la proximity de la 
" parent^ avec le gr^vd ou avec Taateur de la substitution, puisque la/amiUe 
'^ du stibstttuant est seuU appelie, 

" Mais, supposons roaintenant, ajoute-t-il, que Ic substituant et le grev^ 
" soient de la m^me famille ; qu'un code par exemple institue son neveu, et suba- 
" titue ses biens k sa /anUUe de degri en degri ; supposons ensuite que cet 
** h^ritier grev^ meure sans post^rit^, laissant un frere ct un oncle, frdre du 
" substituant : si Ton d^f^re la substition au plus proohe parent du substituant, 
'' elle a'ouTrira en faveur de Tonclc, si, au oontraire, on la d^f<&re au plus procbe 
" parent du gr^v^, die s'ouvriraen faveur du frdre." 

Et il se determine en fuveur du fr^re, o'est-i^dire de la proximity du gr^v^. 
Eicard, Subetitut. add. au cb. 8 § 4, p. 371. 

Mais dans la pr^sente cause il ne pent pas dtre question de la proximity du 
degr^; ear le testateur n'a pas cr^^ de substitution graduelle et n'a pas appeld 
sa famille, mais il a appel^ nomm^ment les enfants de son fils ; je le r^p^te je no 
puis saisir la port^e dc Targument fait sur ce point par I'avocat de la d^fenderesse. 
II est done bien ^tabli que dans notre droit, soit avant le code, soit depui.<i, le 
mot en/ants employ^ dans une substitution, soit dans la condition^ soit dans la 
disposition ou vocation^ comprendles petits-cnfants et descendants a Tinfini. 

Mais, dit la ddfenderesse, les disposants donateurs ont qualifi^ duns I'acte de 
donation le mot enfants : ils Tont restreint aux petits-en/ants par la clause 
auivante : 

*' £t au moyen de tout ce que dessus les dits donateurs transportent aux dits 
^' donataires levLTB petifs-en/antSj tons droits de propri^t^, noms, raisons, actions, 
^' saisine, possession et autres chosea g^n^ralement quelconquas s'en d^mettant 
" pour eik leur profit et k cclui de leurs hoirs et ayant cause, voulant qu'ils 
" soient saisi^*, mis et regus en bonne possession et saisine par et ainsi qu'il 
" appartiendra." 

Done, conolut la d^fenderesse, le mot enfants est limits par la volenti des 
donateurs k leurs petits-enfants, et les demand eurs ^tant Icurs arriere-peiits- 
enfants sent sans droit. Nous croyons cette conclusion tout k fait erron^e : 
remarquons d'abord que la clause en question se trouve k la fin de Facte et 
a'est aiuounement une clause dispositive ; c*es^ une clause de style, le verbiage 
saute aux yeux, une consequence que le notaire a cru qu'il pouvait tirer 
l^lement de la volenti et des dispositions des donateurs; Et au moyen dt tout 
u que dessus.^* N'est-oe pas \k du style de notaire ? Une conclusion qu'il a 
era d^eouler dea dispositions qu'il venait de consigner ? Mais sa science Ugale 
est ^videmment en d^faut ; comment la propri^t^ pouvait-elle dtre donn^ aux 
petits-enfants lors mime de la passation de I'acto ? Cet acte cr^ait ^videmment 
one substitution. (C. C. B.C. Art. 928.) La d^fenderease elle-m^me Tadmet : or 
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joab«rtMqnkidaiM uoe lubstitutioD Itgt6r6 n'est-il pas propri<tair«? Et les appeKs n'ont 
Waitb. lis pas qu'une Mp^ranee? Done la propri^U ne pouvait dtre dono^ aox 
petits-en/ants ; mais il j a plus, c'est que oette elause appliqade k la lettre terai^ 
en oostradictioQ formelle aroo les dispositioQa v^ritables de Tacte et la Tolont^ 
formelle dcs donatenre : en effet, va-t-on pr^tendre que dans le cas od Marie 
Josephto Ad^lu^de n'anrait pas laiss^ d'enfanU k sa mort, maia seulement des 
petits^nfants (arri^re pctits-enfants des donatenrs) que oes dernien n'auraient 
pas recueilli et que la substitution aurait ^t^ ouverte en faveur des eafanta de 
Louis Charles? La chose est trop absurde pour m^riter discussion et lea 
avocats m^mcs de la d^fenderesse repoussent une semblable interpretation. 
DotiC) il J a un cas possible od dans une esp^ce qui pourrait se printer sous 
cet acte otl lo mot en/ants ne serait pas restreint aux petUi-en/afUs : done la 
consequence que la defendcresse tire de la clause en question est erronee. 

Si Ton recherche main tenant Tintention des donateurs elle ne peut etre 
equivoque ; cct acte est manifeste dans toutes sea dispositions une intention evi- 
dente de conserver les biens dansleur famille. 

Le jugement, k mon avis, doit done §tre oonfirme et telle est Popinion 

pe la Cour. 

Judgment confimred. 
J,A'N' McConviUej for plain ti£F. 

Bamardj Beauchamp dc Barnard^ for defendant. 

(8. B.) 

PEIVY COUNCIL. 

LONDON, 15th DECEMBER, 1883. 

Before Lord Fitzgerald, Sir Barnes Peaoook, Sir Robert P. Collier, 

Sir Hiohard Cough, Sir Arthur Hobhouse. 

HODGE, 

Appillavt ; 

▲KD 

THE QUEEN, 

RaSPONDBlTT. 

Federal arid Local Jurisdiction — Liquor License Act of IS77. [Ontorto] — 
Delegation of powers to License Commissioners — Hard Labor, 

1. The powers conferred by *' the Liquor License Act of 1877 " [Ontario] are, correctly inter- 

preted, to make regulations in the nature of poUce or municipal r^ulations of a merely 
local character for the good government of tarems, &c., licensed for the sale of liquors by 
retail, and such as are calculated to preserre, in the municipality, peace and public 
r; decency, and repress dnmkenneMand disorderly and riotous conduct. As such they do not 

f interfere with the general regulation of trade and commerce which belongs to the Dominion 
Parliament, and do not conflict with the provisions of the Canada Temperance Act. 

2. The lA^lature of Ontario in committing certain regulations to License Commissioners retains 

itB powers intact, and can, whenever it pleases, destroy the agencyj it has created and set up 
another, or take the matter directly into its own hands. 

3. The ** imposition of punishment by imprisonment for enforcing any law," in the B. N. A. Act, 
includes the power to impose its usual accompaniment * * hard labor, and the Provincial 
l^slature having authority to impose imprisonment, with or without hard labor, has also 
power to delegate similar authority to the municipal body created by it, called the License 
Commissioners. 

Per Curiam. — The appellant, Archibald Hodge, the proprietor of a tavern 
known as the St. James' Hotel, in the oitj of Toronto, and who on the 7th of 
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May, 1881, was the holder of a license for the retail of spirituous liquors in his ^^^' 
tavero, and also licensed to keep a billiard saloon, was summoned before the ^^ Qaeea. 
police magistrate of Toronto for a breach of the resolutions of the License Com- 
missioners of Toronto, and was convicted on evidence sufficient to sustain the 
^conviction if the ms^istrate had authority in law to make it. 
The conviction is as follows, vis : — 

" CONVICTION. 

" Canada : Province of Ontario, County of York, City of Toronto, to wit : — 
^^ Be it remembered, that on the 19th day of May, in the year of our Lord 
one thousand eight hundred and eighty-one, at the city of Toronto, in the 
County of York, Archibald G. Hodge, of the said city, is convicted before me, 
George Taylor Denison, Esquire, Police Magistrate in and for the said city of 
Toronto, for that he the said Archibald G. Hodge, being a person who, after the 
passing of th<) Besolution hereinafter mentioned, received, and who, at the time 
of the committing of the offence hereinafter mentioned, held a license under the 
Liquor License Act, for and in respect of the tavern known as the St. James' 
Hotel, situate on York street, within the city of Toronto, on the seventh day of 
May in the aforesaid year, at the said city of Toronto, did unlawfully permit, 
allowy and suffer a billiard table to be used, and a game of billiards to be played 
thereon in the said tavern, during the time prohibited by the Liquor License 
Act for the sale of liquor therein, to wit, after the hour of seven o'clock at night 
on the said seventh day of May, being Saturdny, against the form of the Beso- 
lution of the License Commissioners for the city of Toronto for regulating 
taverns and shops, passed on the 25th day of April, in the year aforesaid, in such 
•case made and provided. 

*^ Thomas Dexter, of said city, License Inspector of the city of Toronto, 
being the complainant. 

" And I adjudge the said Archibald G. Hodge, for his said offence, to forfeit 
and pay the sum of twenty dollars, to be paid and applied according to law ; and 
also to pay to the said Thomas Dexter the sum of two dollars and eighty-five 
<^nts for his costs in this behalf; and if the said several sums be not paid forth- 
with, then I order that the same be levied by distress and sale of goods and 
Hshattels of the said Archibald G. Bodge; and in default of sufficient distress, I 
adjudge the said Archibald G. Hodge to be imprisoned in the common gaol of 
the said city of Toronto and County of York, and there be kept at hard labor 
for the space of fifteen days, unless the said sums, and the costs and charges of 
conveying of the said Archibald G. Hodge to the said gaol, shall be sooner paid." 
On the 27th May, 1881, a rule nisi was obtained to remove that conviction 
into the Court of Queen's Bench for Ontario, in order that it should be quashed 
as ill^al, on the grounds : — 1st, that the said resolution of the said License 
Commissioners is illegal and unauthorized ; 2nd, that the said License Commis- 
sioners had no authority to pass the resolution prohibiting the game of billiards 
■as in the said resolution, nor had they power to authorise the imposition of a fine, 
or, in default of payment thereof, imprisonment for a violation of the said resolu- 
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Hodge, tion ; 3rd, the Liquor License Act, under which the said Commissioners have^ 
meQmeen. assumed to pass the said resolution, is beyond the authority of the Legblatore 
of Ontario, and does not authorize the said resolution. 

It will be observed that the question whether the Local Legislature could 
confer authority on the License Commissioners to make the resolution in ques- 
tion is not directly raised by the rule nisi. On the 27th June, 1881 , that 
rule was made absolute, and an order pronounced by the Court of Queen's 
Bench to quash the conviction. The judgment of the Court, which seems to 
have been unanimous, was delivered by Hagarty, C.J., with elaborate reasons, 
but finally it will be found that the decision of the Court rests on one ground 
alone, and does not profess to decide the question which on this appeal was 
principally discussed before their Lordships. The Chief Justice, in the course 
of his judgment, says: — 

'' It was stated to us that the parties desired to present directly to the Court 
the very important question whether the Local L^islature, assuming that it 
had the power themselves to make these regulations and create these offences, 
and annex penalties for their infraction, could delegate such powers to a Board 
of Commissioners or any other authority outside their own legislatiye body.'' 

And, again, he adds : — 

" We are thus brought in face of a very serious question, viz., the power of 
the Ontario Legislature to vest in the License Board the power of creating new 
offences and annexing penalties for their commission." 

And concludes his judgment thus, referring to the resolutions : — 

'^ The Legblature has not enacted any of these, but has merely authorised 
each Board in its discretion to make them. 

'^ It seems very difficult, in our judgmept, to hold that the Confederation Act 
gives any such power of delegating authority, first of creating a quasi offence, 
and then of punishing it by fine or imprisonment. 

'^ We think it is a power that must be exercised by the Legislature alone. 

'' In all these questions of t^ltra vires and the powers of our Legislature, we 
consider it oi^r wisest course not to widen the discussion by considerations not 
necessarily involved in the decision of the point in controversy. 

^' We therefore enter into no general consideration of the powers of the Legis- 
ature to legislate on the subject; but, assuming this right so to do, we feel con- 
strained to hold that they cannot devolve or delegate these powers to the discretion 
of a local board of commissioners : 

'^ We think the defendant has the right to say that he has not offended 
against any law of the Province, and that the conviction cannot be supported." 

The case was taken from the Queen's Bench on appeal to the Court of Appeal 
for Ontario, under the Ontario Act, 44 Vic, ch, 27, and on the 30th June, 
1882, that Court reversed the decision of the Queen's Bench, and affirmed the 
conviction. 

Two questions only appear to have been discussed in the Court of Appeal, 
Ist, that the Legislature of Ontario had not authority to enact such regulations 
as were enacted by the Board of Commissioners, and to create offences and annex 
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penahies for their infmction ; aad, 2Qd, that if the Legislature had such authority HoM ^ 
it could not delegate it to the Board of Commissioners, or any other authority nieQa«ea« 
outside their own legislative hody. 

This second ground was that on which the judgment of the Court of Queen's 
Sench rested. 

The judgments delivered in the Court of Appeal by Spragge, C. J., and Burton, 
J.A., are able and elaborate, and were adopted by Patterson and Morrison, J. J., 
and their Lordships have derived considerable aid from a careful consideration of 
the reasons given in both Courts. 

The appellant now seeks to reverse the decision of the Court of Appeal, both 
on the two grounds on which the case was discussed in that Court and on others 
technical but substantial, and which were urged, before this Board with zeal and 
ability. The main questions arise on an Act of the Legislature of Ontario, and 
on what have been called the resolutions of the License Commissioners. 

The Act in question is chapter 181 of the Revised Statutes of Ontario, 1877, 
and is cited as '^ the Liquor License Act." 

See. 3 of this Act provides for the appointment of a Board of License Com- 
missioners for each city, county, union of counties, or electoral district as the 
Lieutenant-Oovernor may think fit, and sees. 4 and 5 are as follows : 

'* Sec 4. License Commissioners may, at any time before the first day in each 
year, pass a resolution, or resolutions, for regulating and determining the matters 
following, that is to say : 

'* (1) For defining the conditions and qualifications requisite to obtain tavern 
licenses for the retail, within the municipality, of spirituous, fermented, or other 
maoufactured liquors, and also shop licenses for the sale by retail, within the 
mnnicipality, of such liquors in shops or places other than taverns, inns, ale- 
houses, beerhouses, or places of public entertainment. 

" (2) For limiting the number of tavern and shop licenses respectively, and 
for defining the respective times and localities within which, and the person to 
vhom, such limited number may be issued within the year from the first dajr ef 
Hay of one year till the thirtieth day of April inclusive of the next year. 

'^ (3) For declaring that in cities a number not exceeding ten persons, and in 
towns a number not exceeding four persons, qualified to have a tavern license, 
may be exempted from the necessity of having all the tavern accommodation 
required by law. 

** (4) For regulating the taverns and shops to be licensed. 

" (5) For fixing and defining the duties, powers, and privileges of the Inspec- 
tor of Licenses of their district. 

" Sec. 5. In and by any such resolution of a Board of License Commissioners, 
the said Board may impose penalties for the infraction thereof 

Sec. 43 prohibits the sale of intoxicating liquors from or after the hour of 
seven of the clock on Saturday till six of the dock on Monday morning there- 
after. 

Sec. 51 imposes on any person who sells spirituous liquors without the license 
by law required, or otherwise violates any other provision of the Act, in respect 

March, Vol. 28. 
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Hodge of whioh violation no other punishment is prescribed, for the first offenoe a 
The-Qneen, penalty of not less than twenty dollars and not more thai\ fifty dollars, besides 
costs, and for the second ofienoe imprisonment with hard labor for a period not 
exceeding three calendar months. 

Sec. 52. For punishment of offences against sec. 43 (requiring taverns, &c., 
to be closed from seven o'clock on Saturday night until six o'clock on Monday 
morning), a penalty for the first offence of not less than twenty dollars, with 
costs, or fifteen days' imprisonment with hard labor, and with increasing penal- 
ties for second, third, and fourth offences ; and sec. 70 provides that where the 
resolution of the License Commissioners imposes a penalty it may be recovered 
and enforced before a magistrate in the manner and to the extent that by-laws 
of municipal corporations may be enforced under the authority of the Munici- 
pal Act. 

License Commissioners were duly appointed under this statute, who, on 25th 
April, 1881, in pursuance of its provisions, made the resolution or regulatLon 
now questioned in relation to licensed taverns or shops in the city of Toronto, 
which contains (inter alia) the following paragraphs, viz : — 

" Nor shall any such licensed person, directly or indirectly, as aforesaid 
permit, allow or suffer any bowling alley, billiard or bagatelle table to be used 
or any games or amusements of the like description to be played in such tavern 
or shop, or in or upon any premises connected therewith, during the time pro- 
hibited by the Liquor License Act or by this resolution, for the sale of liquor 
therein. 

" Any person or persons guilty of any infraction of any of the provisions of 
this resolution shall, upon conviction thereof before the Police Magistrate of the 
city of Toronto, forfeit and pay a penalty of twenty dollars and costs ; and in 
default of payment thereof forthwith, the said Police Magistrate shall issue his 
warrant to levy the said penalty by distress and sale of the goods and chattels of 
the offender ; and in default of sufficient distress in that behalf, the Police Magis- 
trate shall by warrant commit the offender to the common gaol of the city of 
Toronto, with or without hard labor, for the period of fifteen days, unless the 
said penalty and costs, and all costs of distress and commitment, be sooner 
paid." 

The appellant was the holder of a retail license for his tavern, and had signed 
an undertaking as follows : — 

** We, the undersigned holders of licenses for taverus and shops in the city of 
Toronto, respectively acknowledge that we have severally and respectively 
received a copy of the Eesolution of the License Commissioners of the city of 
Toronto to regalate taverns and shops, passed on the 25th day of April last, 
hereunto annexed, upon the several dates set opposite to our respective signatures, 
hereunder written, and we severally and respectively promise, undertake, and 
agree to observe and perform the conditions and provisions of such Resolution. 

" 2nd May, Tavern. A. C. Hodge. [L. S.] " 

He was also holder of a billiard license for the city of Toronto to keep a 
billiard saloon with one table for the year 1881, and; under it, had a billiard 
table in his tavern. 
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He did permit this billiard table to be used as snob within the period prohib- Hodge 
ited by the resolution of the License Commissioners, and it was for that infrac- The Queei. 
tion of their rales he was prosecuted and convicted. 

The preceding statement of the facts is sufficient to enable their Lordships 
to determine the questions raised on the appeal. 

Mr. Kerr, Q.C., and Mr. Jeune, in their full and very able argument for 
the appellant, informed their Lordships that the first and principal question in 
the cause was whether '* The Liquor License Act of 1877,'' in its fourth and 
fifth sections, was ultra vires of the Ontario Legislature, and properly said that 
it was a matter of importance as between the Dominion Parliament and the 
Legislature of the Province. 

Their Lordships do not think it necessary in the present case to lay down any 
general rule or rules for the construction of the British North America Act. 
They are impressed with the justice of an observation by Hagarty, C.J., " that 
in all these question of ultra vires it is the wisest course not to widen the discus- 
sion by considerations not necessarily involved in the decision of the point in 
controversy.'' They do not forget that in a previous decision on this same sta- 
tute (^Parsons v. The Citizens Cofiipany*^ their Lordships recommended that, 
^' in performing the difficult duty of determining such questions, it will be a 
wise course for those on whom it is thrown to decide each case which arises as 
best they can, without entering more largely upon the interpretation of the sta- 
tute than is necessary for the decision of the particular question in hand." 

The appellants contended that the Legislature of Ontario had no power to pass 
any Act to regulate the Liquor traffic ; that the whole power to pass such an 
Act was conferred on the Dominion Parliament, and consequently taken from 
the Provincial Legislature, by sec. 91 of the British North America Act, 1867 ; 
and that it did not come within any of the classes of subjects .assigned exclu- 
sively to the Provincial Legislatures by sec. 92. The clause in sec. 91 which the 
Liquor License Act, 1887, was said to infringe was No. 2, ^' The Begulation of 
Trade and Commerce, " and it was urged that the decision of this Board in 
Russell V. Begina f was conclusive — that the whole subject of the Liquor traffic 
was given to the Dominion Parliament, and consequently taken away from the 
Provincial Legislature. It appears to their Lordships, however, that the deci- 
sion of this tribunal in that case has not the effect supposed, and that, when 
properly considered, it should be taken rather as an authority in support of the 
judgment of the Court of Appeal. 

The sole question there was, whether it was competent to the Dominion Par- 
liament, under its general powers to make laws for the peace, order, and good 
government of the Dominion, to pass the Canada Temperance Act, 1878, which 
was intended to be applicable to the several Provinces of the Dominion, or to 
such parts of the Provinces as should locally adopt it. It was not doubted that the 
Dominion Parliament had such authority under see. 91, unless the subject fell 
within some one or more of the classes of subjects which by sec. 92 were 
assigned exclusively to the Legislatures of the Provinces. 

'SL.N. 25,33. tSL. M. 234. 
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HcM^e It was in that oase contended that the subject of the Temperance Act properly 

The Queen, belonged to No. 13 of sec. 92, "Property and Civil Bights in the Province," 
which it was said belonged exclusively to the Provinciil L^islature, and it was 
on what seems to be a misapplication of some of the reasons of this Board in 
observing on that contention that the appellant's counsel principally relied. These 
observations should be interpreted according to thb subject matter to which 
they were intended to apply. 

Their Lorships, in that case, after comparing the Temperance Act with laws 
relating to the sale of poisons, observe that : — 

** Laws of this nature designed for the promotion of public order, safety, or 
morals, and which subject those who contravene them to criminal procedure and 
punishment, belong to the subject of public wrongs rather than to thatof eivil 
rights. They are of a nature which fall within the general authority of Parlia- 
ment to make laws for the order and good government of Canada." 

And, again : — 

'' What Parliament is dealing with in le:;islation of this kind is not a matter 
in relation to property and its rights, but one relating to public order and 
safety. That is the primary matter dealt with, and, though incidentally the free 
use of things in which men may have property is interfered with, that incidental 
interference does not alter the character of the law." 

And their Lordships' reasons on that part of the oase are thus concluded : — 

*' The true nature and character of the legislation in the particular instance 
under discussion must always be determined, in order to ascertain the class o£ 
subject to which it really belongs. In the present case it appears to their Lord- 
ships, for the reasons already given, that the matter of the Act in question does 
not properly belong to the class of subjects ' Property and Civil Rights ' within 
the meaning of sub-section 13." 

It appears to their Lordships that RusseU v. The Queen^ when properly under- 
stood, is not an authority in support of the appellant's contention, and their 
Lordships do not intend to vary or depart from the reasons expressed for their 
judgment in that case. The principle which that oase and the case of the 
Citizens' Insurance Company illustrates is, that subjects which in one aspect and 
for one purpose fall within sec. 92 may in other aspect and for another purpose 
fall within sec. 91. 

Their Lordships proceed now to consider the subject matter and legislative 
character of sees. 4 and 5 of ^' The Liquor License Act of 1877, cap. 181, Bevised 
Statutes of Ontario." That Act is so far confined in its operation to munici- 
palities in the Province of Ontario, and is entirely local in its character and oper- 
ation. It authorizes the appointment of License Commissioners to act in each 
municipality, and empowers them to pass, under the name of resolutions, what 
we know as by-laws, or rules to define the conditions and qualifications requisite 
for obtaining tavern or shop licenses for sale by retail of spirituous liquors within 
the municipality ; for limiting the number of licenses; for declaring that a limit- 
ed number of persons qualified to have tavern licenses may be exempted from 
having all the tavern accommodation required by law, and for regulating licensed 
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taverns and shops, for definiDg the duties and powers of License Inspectors, and Hodge 
to impoae penalties for infraction of their resolutions. These seem to be all The Queen. 
matters of a merely local nature in the province, and to be similar to, though 
not identical in all respects with, the powers then belonging to municipal institu- 
iioDS under the previously existing laws passed by the local parliaments. 

Their Lordships consider that the powers intended to be conferred by the 
Aet in question, when properly understood, are to make regulations in the 
nature of police or municipal r^;ulations of a merely local character for the 
^ood government of taverns, &c., licensed for the sale of liquors by retail, and 
aach as are calculated to preserve, in the municipality, peace and public decency 
and repress drunkenness and disorderly and riotous conduct. As such they can- 
not be said to interfere with the general regulation of trade and commerce which 
belongs to the Dominion Parliament, and do not conflict with the provisions of 
the Canada Temperance Act, which does not appear to have as yet been locally 
adopted. 

The subjects of legislation in the Ontario Act of 18*7*7, sees. 4 and 5, seem 
io come within the heads Nos. 8, 15, and 16 of sec. 92 of British North 
America Statute, 186*7. 

Tb^r Lordships are, therefore, of opinion that, in relation to sees. 4 and 5 of 
the Act in question, the Legislature of Ontmo acted within the powers con- 
ferred on it by the Imperial Act of 1867, and that in this respect there is no con- 
flict with the powers of the Dominion Parliament. 

Assuming that the Local L^slature had power to legislate to the full extent 
of the resolutions passed by the License Commissioners, and to have enforced 
the obflervance of their enactments by penalties and imprisonment with or 
without hard labor, it was further contended that the Imperial Parliament had 
4sonferred no authority on the Local Legislature to delegate those powers to the 
License Commissioners or any other persons. In other words, that the power 
conferred by the Imperial Parliament on the Local Legislature should be 
•exercised in full by that body, and by that body alone. The maxim dtUgahu 
ncnpotcit delegare was relied on. 

It appears to their Lordships, however, that the objection thus raised by the 
appellants is founded on an entire misconception of the true character and position 
of the Provincial Legislatures. They are in no sense delegates of or acting under 
any mandate from the Imperial Parliament. When the British North America 
Act enacted that there should be a Legislature for Ontario, and that its Legis- 
lative Assembly should have exclusive authority to make laws for the Province 
and for Provincial purposes in relation to the matters enumerated in sec. 92, it 
conferred powers not in any sense to be exercised by delegation from or as agents 
of the Imperial Parliament but authority as plenary and as ample within the 
limits prescribed by sec. 92 as the Imperial Parliament in the plenitude of its 
power possessed and could bestow. Within these limits of subjects and area 
the Local Legislature is supreme, and has the same authority as the Imperial 
Parliament or the Parliament of the Dominion would have had, under like 
circumstances, to confide to a municipal institution or body of its own creation 
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Hodffe authority to make by-laws or resolutions os to subjects specified int be enact-' 
The^ueen. ment, and with the object of carrying the enactment into operation and effect. 

It is obvious that such an authority is ancillary to legislation, and without it 
an attempt to provide for varying details and machinery to carry them out 
might become oppressive, or absolutely fail. The very full and very elaborate 
judgment of the Court of Appeal contains abundance of precedents of this l^s- 
lation entrusting a limited discretionary authority to others, and has many 
illustrations of -its necessity and convenience. It was argued at the bar that 
a Legislature committing important regulations to agents or delegates effaces 
itself. That is not so. It retains its powers intact, and can, whenever it ploaaes^ 
destroy the agency it has created and set up another, or take the matter directly 
into its own hands. How far it shall seek the aid of subordinate agencies, and 
how long it shall continue them, are matters for each Legislature, and not for 
courts of law, to decide. 

Their Lordships do not think it necessary to pursue this subject further,, 
save to add that, if by-laws or Resolutions are warranted, power to enforce them 
seems necessary and equally lawful. Their Lordships have now disposed of the 
real questions in the caus<^. 

Many other objections were raised on the part of the appellant as to the mode 
in which the License Commissioners exercised the authority conferred on them,, 
some of which do not appear to have been raised in the Court below, and others 
were disposed of in the course of the argument, their Lordships being clearly of 
opinion that the resolutions were merely in the nature of municipal or police 
regulations in relation to licensed houses, and interfering with liberty of action 
to the extent only that was necessary to prevent disorder and the abuses of 
liquor licensep. But it was contended that the Provincial Legislature had no 
power to impose imprisonment or hard labor for breach of newly-created rules 
or by-laws, and could confer no authority to do so. The argument was prin- 
cipally^ directed against hard labor. It is not unworthy of observation that 
this point, as to the power to impose bard labor, was not raised on the rule 
nisi for the certiorari, nor is it to be found amongst the reasons against the ap- 
peal to the Appellate Court in Ontario. 

It seems to have been either overlooked or advisedly omitted. 

If, as their Lordships have decided, the subject, of legislation come within the 
powers of the Provincial Legislature, then No. 15 of sec. 92 of the British 
North America Act^ which provides for *^ the imposition of punishment by 
fine, penalty, or imprisonment, for enforcing any law of the province made in 
relation to any matter coming within any of the classes of subjects enumerated 
in this section," is applicable to the case before us, and is not in conflict with 
No. 27 of section 91 ; under these very general terms, <^ the imposition of pun- 
nishment by imprisonment for enforcing any law,'' it seems to their Lordships 
that there is imported an authority to add to the confinement or restraint in 
prison that which is generally incident to it — '' hard labor ** ; in other words^ 
that ^' imprisonment '' there means restraint by confinement in a prison, with or 
without its usual accompaniment, '^ hard labor.'' 
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The Provincial Legislature having thus the authority to impose imprisonment, Uodfe 
with or without hard lahor, had also power to delegate similar authority to the The Queen, 
municipal hody which it created, called the License Commissioners. 

It is said, however, that the Legislature did not delegate such powers to the 
License Commissioners, and that therefore the resolution imposing hard lahor 
is void for excess. It seems to their Lordships that this objection is not well 
founded. 

In the first place, by sec. 5 of the Liquor License Act, the Commissioners 
may impose penalties. Whether the word " penalty " is well adapted to include 
imprisonment may be qaestioned, but in this Act it is so used, for sec. 52 
impose, on offenders against the provisions of sec. 43, a penalty of 20 dollars or 
15 days* imprisonment, and for a fourth offense a penalty of imprisonment with 
hard labor only. " Penalty " here seems to be used in its wider sense as 
equivalent to punishment. It is observable that in sec. 59, where recovery of 
penalties is dealt with the Act speaks of ^' penalty in money." But, supposing that 
the " penalty " is to be confined to pecuniary penalties, those penalties may, by 
«ec. 70, be recovered and enforced in the manner, and to the extent, that 
by-laws of municipal councils may be enforced under the authority of the Muni- 
cipal Act. The word ^^ recover " is an apt word for pecuniary remedies, and 
the word ''enforce'' for remedies against the person. 

Turning to the Municipal Act, we find that, by sec. 454, municipal councils 
may pass by-laws for inflicting reasonable fines and penalties for the breach of 
any by-laws, and for conflicting reasonable punishment by imprisonment, with 
or without hard labor for the breach of any by-laws in case the fine cannot be 
recovered. By sees. 400 to 402 it is provided that fines and penalties may be 
rocovored and enforced by summary conviction before a justice of the peace, and 
ihat where the prosecution is for an offence against a municipal by-law the 
justice may award the whole or such part of the penalty or punishment 
imposed by the by-law as he thinks fit; and that, if there is no distress found 
out of which a pecuniary penalty can be levied, the justice may commit the 
offender to prison for the term, or some part thereof, specified in the by-law. 
If these by-laws are to be enforced at all by fine or imprisonment, it is necessary 
that they should specify some amount of fine and some term of imprisonment. 

The Liquor License Act then gives to the Commissioners either power to 
impose penalty against the person directly, or power to impose a money penalty, 
which, when imposed, may be enforced according to sees. 454 and 400-2 of the 
Municipal Act. In either case, the Municipal Act must be read to find the 
manner of enforcing the penalty, and the extent to which it may be enforced. 
The most reasonable way of construing statutes so framed is to read into the 
later one the passages of the former which are referred to. So reading these two 
statutes, the Commissioners have the same power of enforcing the penalties they 
impose as the Councils have of enforcing their by-laws, whether they can im- 
pose penalties against the person directly, or only indirectly as the means of 
enforcing money penalties. In either case their resolution must, in order to give 
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s^|« the magistrate jurisdiotion, specify the amoaDt ofpunishmeDt In either 
The Qaeen* their resolution now under discussion is altogether within the powers ooaferred 
on them. 

Their Lordships do not think it necessary or useful to advert to some minor 
p<Jints of discussion, and are, on the whole, of opinion that the decisioa of the 
Court of Appeal of Ontario should be affirmed, and this appeal dismiaeed, with, 
oosts, and will so humbly advise Her Majesty. 

Judgment affirmed^ 

COUR SUPJ^RIBURE, DISTRICT DIBERVILLE, 1880. 

ST. JEAN, 20 FfiYRIBR 1880. 
Coram Chagnon, J. 

CHARLES BfiDARD, 



Dbmaxdius } 



T8. 

CALIXTE RJfiMILLARD, 



DiraiiDBUB. 
Garantie de droit — Garantie dt fait — Clatue de fournir et /aire valoir, 

JuGft : — Qae la prometae d« garanti« de fournir et/aire valoir rend le c6dant garmnt de- 
I'insolTabilitd presente du debiteur et de celle qui peat arriTer dans la foite, 
mais le ceBsionnaire ne peat ezercer son recoars contre son c^dant qa*aprto 
avoir discat^ les bieas da debitear et proay6 son inBolvabllit6. 

Feb Curiam : — Notre code n'a ancune disposition expliquant Tdtenduo qae 
pourrait avoir dans un transport-cession, la clause de garantie de fournir et faire 
valoir, tr^souvent usit^c pourtant dans Tancienne jurisprudence, et const! tuant,. 
sous I'ancien droit, un des degr^s de la garantie de fait. Notre code ne parle 
que de la garantie de droit et de la simple garantie de fait. La garantie de droit 
va assurer m^ine k Tencontre d'uno stipulation oontraire, I'existence de la or^- 
ance c^d^e, et la simple garantie de fait r^pond de la solvabilite du debitear, 
maisn'assure cette solvability qu'au temps de la vente. 

Le Code Fran^ais n'a aussi aucun article d la clause de garantie de fournir 
et faire valoir. Je ne fais ainsi qu'eooncer la simple garantie dont Tobjet est 
d'assurer la solvabilite pr^sento ou actuelle du debiteur. Et, ajoute le^Code 
Fran9ais, dans son art. 1695, cette promessede garantie ne s'entend pour le^temps 
k venir, quo si le cedant Ta express^ment stipule. 

Pou ce qui est des diw^rs degr^ de la garantie, T^tendue de la garantie sim- 
ple, d'aprds ces deux codes, c'est-d.-dire Ic Code Fran9ais ct apr^ lui le Code 
Canadienont done tout laiss^ k lu stipulation. 

Dans le oas actuel, le cedant a stipule una garantie plus ample que la 
simple garantie reconnue tant par le code que par I'ancien droit, mais il s'est 
servi de Tancien style de notaire, o'est-^dire qu'il a promis fournir ^et faire 
valoir la cr^ance. 

n faut done recourir k I'ancien droit pour y trouver le sens attach^ a cette* 
promesse. 
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Cette garaDtiei sans aucan doute, s^^teodait dans TaDcienQe jarisprudence B6dard 
ik plas qa'^ la solvability actuolle da debitear. Elle garaatissait aussi la R^miiiftrd." 
flohabilit^ fatarc. Pais, Ics aateurs paraisseat dans rinterpr^tatioa de cette 
clause avoir voula adopter les id^es de Loiseau ^mises par lui dans son traits 
de la garantie des Rentes. 

Or, Loiseaa dtendait cette garantie de /ournir et faire valoir jusqu'au 
remboarsement on amortissement final de la rente. De fait, comine sa doctrine 
etait, qae oe degr^ de garantie allait 4 r^pondre de la solvability fature, il ne 
poavait faire antrement que d'6tendre cette garantie de solvability chez le 
d^biteur jusqu'au remboursement final de la rente, car jusqu'alors il y avait 
toujoars des ^ch^ances suocessives qui faisaient que la rente n'^tait jamais ^chue 
ni exigible en en tier, et ne pouvait le devcnir que par le remboursement final de 
la rente. Je fais cette distinction de saite, entre la garantie des rentes, dont 
parle Loiseau, et la garantie d*une simple dette. Celle>ci aurait une ^ch^ance 
fixe, et il ne s'agirait que d'en collector le montant en tier & la date d'^ob^ance, 
t&ndis que la rente pent porter des ^cb^ances qui peuvent ne jamais cesser, s'il 
a'agit sp^cialement d'une rente fonciere non raobetable. Et cette distinction, en 
sttivant mSmo la doctrine de Loiseau, approuv^ par tous les auteurs qui ont 
^rit sous Tancien droit, pent avoir son importance sur la question de negligence 
soulev^e par les defenses. 

Mais acceptant cette clause comme comportant une garantie de la solvability 
future du d^biteur, quand n^anmoins cette action r^cursoire du cessionnaire 
centre le c^dant pouvait-elle §tre exerc^e ? Potbier le dit dans son No. 564 de 
son contrat de vente. ^' Pour que Tacbeteur soit admis k cette action, il ne 
«ufiit pas que le debiteur de la rente ait ^t^ mis en demeure de payer par uu 
XK>mmandement qui lui aurait ^t^ fait, il faut qu'il soit constant qu'il est 
insolvable, car par cette clause, le vendeur ne promet pas que le debiteur voudra 
tottjours payer mais qu'il pourra payer, qu'il sera solvable." 

De fait le c^dant qui donne cette espece de garantie ne promet pas payer la 
dette directement comme le fait par exemple la caution, mais promet seulement 
-que le debiteur sera solvable. Cette garantie peut bien avoir finalemcnt pour 
effet une obligation de payer de la part du c^dant. Mais cette espece de 
garantie consid^r^e en elle-m§me implique que cette obligation ne peut exister 
t|ue dans le caa oil le debiteur serait insolvable. 

Done c'est au cessionnaire k alleguer et prouver cette insolvabilit^, et c'est 
cette insolvabilitd seule qui peut permettre I'exercice d'une action directe centre 
le o4dant. 

Potbier dit que cette insolvabilit^ ne peut se constater que par la discussion 
^a bien du debiteur, et il ajoute que cette discussion se fait par une saisie dt» 
meubles qui se trouvent au domicile du dihiteur, ou par un procds-verbal de 
^arance, 

Guyot, vo. Garantie de rentes, page 728, s'exprime comme suit : " Loiseau, 
eb. 4 de son traits de la Garantie des rentes,' dit en parlant de la clause de 
foumir et faire valoir, tant en principal qu'arr^rages, que le c^dant est tenu de 
garantir le cessionnaire] en quelque temps que ee soit, mais il ajoute au m6me 
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BtiaxA endroit la n^cesait^ de la discoBsion : de sorte, dit-il, que le d^bitear 6tant one 
B^miliard* fois prouv^ insolvable par nne discussion en acte de tous ses biens^ ou peat avoir 
recours contre le vendeur et le contraindre d^aonnaia a pajar et oontiniier la 
rente. Suivant Argou, page 178, la promesse de garantie de foamir et £ure 
yaloir, rend le c^dant garant de Tiniolvabilite pr^aente du d^biteur et de celle 
qui peat arriver dans la suite, mais le oesaionnaire ne peat ezeroer aon reoonrs 
contre son c^dant qu'apr^s avoir discat^ les biens da d^biteur et proav4 son 
insolvabilit^. Brodcaa dit de m§me : on ne peat agir contre le c^dant ea vertu 
de la daase /oumir ttfaire valoir qa'apr^ ane entidre discassioa des biens da 
d^bitear. 

Or, dans le cas actael, cette insolvabilit^ n'est pas all^ga^. II est bien vrai 
qae le demandear all^gae qa'il a pQarsuivi et pris jagemant contre le d^biteor, 
et qu'il a saisi an domicile de ce dernier, mais le proems- verbal de saisie ne 
constate la saisie que de 4 Ji 5 effets, lesquels ont ^t^ r^Iames par an tiers 
oomme ^tant sa propri^t^. Mais cette saisie etablit-elle la discussion en acte de 
tons les biens du debiteur ? De ce que les 4 ou 5 effets qu'il a saisis, apparte- 
naient a an tiers, s'ensuit-il qu'il n'y avait plus rien au domicile da d^itear qui 
lui appartint. II faut d'apr^ les auteurs, discussion pleine et entitle ou 
proc^ verbal de carance. II n'appert nuUement par la preuve qa'il ne restait 
plus rien au domicile a saisir. L'insolvabilit^ r^ultant de cette discosaion 
enti^re de tons les biens du debiteur qui pouvaient se trouver k son domicile, 
n'a done pas ^t^ prouv^e. 

Mais Bupposons I'insolvabilit^ suffisamment alMguee et prouv^, y a-t-il ea 
negligence telle dans la discassioa que cette negligence ait pu lib^rer le c^dant ? 
La cr^ance c^dee au demandeur devenait ^hue le ler mars 1875. Or, il est 
constate par la preuve, que lors de I'^cbeance de cette dette, le debiteur, Calixte 
Kemillard, etait proprietaire d'une terre de 6 arpents de front, et d'uu roulant 
de la valeur de $700 ^ $800, et que si alors et m§me subs^quemment, le deman- 
deur eut poursuivi le debiteur, il aurait ete paje. II est meme constate que ce 
n'est qu'il y a environ 2 ans que le roulanb de ce debiteur aurait ete saisi et 
vendu par un jugemcnt obtenu contre lui par un nomme Eobinson. Le 
demandeur aurait done neglige la discussion de son debiteur durant Tinteryalle 
de pros de quatre annees. En supposant done que la procedure du demandeur 
contre son debiteur prouverait suffisamment Tinsolvabilite, la negligence du 
demandeur et les attermoiemcnts dc ce dernier, devraient-ils allcr k la decbarge 
et liberation du cedant. 

Si I'obligation du cedant decoulait de la promesse degarantir de/our»ir etfaire 
valoir^ ellc devait ^tre assimilee a toutcs fois au cautionnement pur et simple ; 
notre code reglerait bicn vite la question, car la caution peut ^tre poursuivie de 
prime abord, et c'est a lui ^ requerir la discussion des biens de celui pour qui 
elle s'est obligee, ct le creaDcior n'est responsable que de Tinsolvabilite survenue 
aprds Tindication faite par la caution des biens d. discuteiv 

Mais dans la garantie de fournir et faire valoir il n'y a pas de promesse de 
paiemcnt directement faite par le cedant au cessionnaire comme c'est le cas^ 
pour la caution, tout ce dont le cedant est garant c'est de la solvabilite pure et 
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simple da d^biteur : aiissi, les auteurs se fondant tons sur Tinterpr^lation donn^ B^dard 
4 cette oltuse par Loisean, disaient qu'avant d'ezercer aucun recoars oontre le B^miUaid. 
e^dant, le oessionnaire devra faire la disoossion ezacte de tons les biens du 
ddbitenr et prouver Tinsolvabilit^ de oe dernier. II u'j a done pas parity sons 
oe rapport entre la caution et le garant. 

Aossi les autres mettent k la charge da cessionnalre non-seulement la part de 
la cr^ce causae par son fait, mais aassi par sa negligence. Potfaier et autres 
antears donnent comme exemples de negligence dont Teffet devrait faire perdre 
le recoars da cessionnalre centre le c^dant, le fait que le oessionnaire auraii laiss^ 
prescrire la crdance, on ne se serait pas oppose au d^cret des biens bypothe- 
qaes. Si ces caases de negligence devaient §tre les seules qui auraient pa 
motiver la perte du recoars da oessionnaire centre le cedant, le demandeur dans le 
casactael ne pourrait en souffrir dans son action. Mais telle n'est pas Pidde que 
nous dcYons attacher ^ la doctrine des auteurs sur cette question de negligence. 
Lorsque Pothier et les autres auteurs specifient ces deux causes de negligence, ils 
neparlentque de la garantie des rentes, or, disent-ils, si la rente s'est trouvee vir- 
toellement perdue par le fait qu'on aurait laisse decr^ter la propriete qui en assu- 
rait les prestations successives jusqu'^ son remboursement final, sans faire opposi- 
tion sur les derniers, ou si on Ta laissee prescrire, le oessionnaire ne pouvait alors 
eziger que le cedant en continue le paiemeut jasqa'4 son remboursement. 

Mais oe que nous trouvons dans cette doctrine, c'est le sentiment general que 
la negligence peut absoudre le cedant de toute responsabilite yis-a-vis du oes« 
sionnaire. 

Aussi Loiseau, apr^ avoir, lui aussi, mentionne ces causes de negligence dans 
son traite dc la garantie des rentes, en elargit grandemcnt le cercle quand il vient 
4 parler des creances ordinaires. II dit que quant auz simples dettes ezigibles, 
si le cessionnalre a laisse enlever les meubles du debiteur devenu insolvable par 
cette negligence, il n'a plus de recours, nonobstant la clause de fournir et faire 
▼aloir. Bousseau de Lacombe endosse cette doctrine, voir no 10, sur garantie, 
et il dit au livre 4, m^me mot : ....Celle de fournir et faire valoir emporte la 
garantie de rinsolvabilite ^ veair de la rente, mais requiert discussion des biens 
et sans condition. 

Mais si la dette est pure et sans condition, cette clause n'emporte que la 
garantie de Tinsolvabilite lors de la cession, si c'est la faute du cessionnalre de 
n' avoir pas fait payer le debitear, quand il en avait le moyen. Ainsi quand la 
dette est in diem, c'est-&-dire, k jour, ou a echeance ulterieare ou sans condition ; 
mais si la dette est actuellement exigible ou sans condition, la clause n'emporte 
que garantie de rinsolvabilite lors de la cession, le cessionnalre devant s'imputer 
dr sa negligence s'il n'a pas fait payer le debiteur, quand il en avait le moyen. 
Bourgeon, ler vol., p. 568, art. 26, dit aussi que la garantie de fournir et faire 
valoir cesse si le cessionnalre s'est laisse enlever son gage, c'est aussi le sentiment 
de Troplong dans son traite de la rente, p. 526, liv. 942, vol. 2. Parlant d'une 
creance ordinaire ceded aveo la garantie de la solvabilite future, il cite d'abord 
Loiseau qui repudie tout recours du cessionnalre centre le cedant, quand par des 
attermoiements ou par negligence, il a laisse disparaitre ou consommer les meu- 
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BMard bles de son d^bitcur sans agir, et il concltit en disant. '' En general le oession- 

B^n^iiard. naire est responsable de n'avoir pas fait payer le d^bitear k T^poque convenoe. 

C'est sa faute, si, ayant moyen d*etre pay^, il y a mis de la mollessCy le c^dant 

ne peutdtre raisonnablement tenn que de TinsoWabilit^ arriv^e avant r^ch^anoei 

sans le fait on la negligence da cessionnaire. II en est de Ik, que quaod on vend 

avec promesse de/oumir et/aire valoir une cr^ance achieUement exdgibley le c^dant 

ne r^pond que de la solvability presence. Mais pour le temps post^rieur k la 

cession il est d^barg^. " Etil r^fi^re ici k Rousseau de Lacombe, dont je viens 

de faire certaines citations. Et Troplong continue en disant : '^ car il pourra tea- 

jours dire au cessionnaire : Pourquoi ne vous §tes-vous pas fait payer k I'^h^aDce ? 

C'est votre complaisance qui a tout perdu. Ne vous en prenez qa'a vous- 

mdme d'un ^v^nement que vous avez favoris^ en ne profitant pas de vos droits." 

Bousquet, Dictionnaire de Droit. Yo. Cession, dit aussi : " II en est de mSrne 

, lorsque le d^biteur ^tant solvable k T^poque de Texigibilite de la dette est post^ 

rieurement devenu insolvable, parceque si le cessionnaire n'est pas pay^ o'est k lui 

eeul qu'il doit s'en prendre puisqu41 n'a pas demand^ son paiement aa moment 

de r^cb^anoe. Et il cite k Tappui de ses opinions, sur Teffet de ces garanties, 

Loiseau. 

Duranton s'ezprime de la m^me mani^re. 

Voir Dalloz, jun., vo. Garantie, oii la meme opinion est cxprim^e, et il 
ajoute au liv. 416: ''Mais si Tinsolvabilite du d^biteur provenait de la faute, 
de la negligence, ou de remission duoessionnaire mdme, il ne pour rait exercerson 
recours entre le c^dant.'' Et Dalloz oiteii son appui an grand nombre d'auteun 
comme Loiseau, Potbier, Delvincoiirt, Duranton, Dalloz, et Troplong, et il 
ne mentionne que TouUier qui, dit-i), est d'avis que le cessionnaire ne peut souf- 
frir de sa simple negligence. 

Voir aussi Homier vs. Brosseau, 22 Jurist, p. 135, oii il a ete juge que dans la 
garantie de fournir et faire valoir il faut, pour que le cessionnaire puisse recla- 
mer du c^dant, alieguer et prouver Tinsel vabilit^. 

Je suis d'avis que le demandeur cessionnaire aurait dd proc^der centre sen 
debiteur plus t6t qu41 ne Ta fait, et que si, pour n'avoir pas contraint son debi- 
teur plustdt, ce dernier est reellement devenu insolvable, lacbose qu'il eat oblige 
de pretendre pour soutenir son action c'est que sa negligence en aurait ete la 
cause, et que par consequent, suivant lea autorites plus baut citees, 11 a perdu 
son recours centre son cedant. 

J\ n'est pas prouve que le demandeur ait rien paye k A. Merizzi, notaire de 
Napierville, non plus qu'd. auoune autre personne pour faire collector cette dette. 

De sorte que Taction est deboutee. 

MM, Carreau tt Bemier, avocatsda demandear. 
M. J, JE. Bureau, avocat du defendeur. 
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Pu8iN!r— Sib William J. Bitohix, Ent., C.J., and Stbonq, Foitbnisb, 

Henbt, Tabohibeau and Otwnnx, JJ. 

THOMAS GBANGI, 

Afpillakt ; 

▲IID 

DUIfOAN MoLENNAN, 

BigPOVDVT. 

ON APPEAL FROM THE COURT OF QUEEN'S BEHOH FOR LOWER CANADA 

(APPEAL SIDE). 

Promiie of iahj Canstruction of — Condition precedent — Mise en demeure — 
Arts. C. a, 1022, 1067, 1478, 1536, 1537, 1538, 1650. 

On the 7th December, 1874, T. G., bj a promise of sale, A|preed to lell a farm to D. M., then 
a minor, for •1,200— of which 9600 were paid at the time, balance payable in leTen 
jearlj instalments of f 100 each, with interest at 7 per cent D. M. was to hare im- 
mediate possession and to ratify the deed on becoming of age, and to be entitled 
to a deed of sale, if instalments were paid as thej became due, " bat if, on the con* 
trary, D. M. fails, neglects, or refuses to make such payments when they come due, 
then said D. M. will forfeit all right he has by these presents to obtain a deed of 
sale of said herein-mentioned farm, and he will moreover forfeit all monies already 
paid, and which hereafter may be paid, which said monies will be considered aa 
rent of said farm, and these presents will then be considered as null and yoid, and 
the parties will be considered as lessor and lessee." 

After D. M. became of age he left the country without ratifying the promise of sale, ho 
paid none of the instalments which became due, and in 1879 T. G. regained pos- 
session of the farm. In October, 1880, D. M. returned and tendered the balance 
of the price, and claimed the farm. 

HiLD :— RcTersing the judgment of the court below (Strong and Tasohereau, JJ., dissent- 
ing) that the condition precedent on which the promise of sale was made not 
haring been complied with within the time speeified In the contract, the contract 
and the law placed the plaintiff en detMurej and there was no necessity for any 
demand, the necessity for a demand being inconsistent with the terms of 
the contract, which immediately on the failure of the performance of the condition 
ipso facto changed the relation of the parties from yendor and Tcndee to lessor 
and lessee. 

Appeal from a jadgment rendered bj the Court of Queen's Bench for Lower 
Canada (Appeal side)* confirming the judgment of the Superior Court in 
&Tor of the respondent. 

Thb action was to compel the appellant to grant to the respondent a deed of 
lale of a farm situate in the parish of St. Theodore, in compliance with a pro- 
mise of sale made before Legris, a notary public, on the 7th December, 1874. 

The appellant pleaded that the respondent had not fulfilled the conditions of 
the promise of sale which had thereby become inoperative. The Superior Court 
however, maintained the action and condemned the appellant to give to the res- 
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Grange pondent a deed of sale in due form and to deliver over to bim the property 
McLennan, claimed, and this judgment was affirmed with costs bj the judgment of the Conrt 
of Queen's Bench (Appeal side). 

The appeal is from this latter judgment. 

The circumstances which have given rise to the suit are as follows : 
By a deed passed before Legris, a notary public, on the 7 th December, 1874, 
the appellant promised to sell the farm in question in this cause to the respon- 
dent, then a minor, but assisted by Boderick McLellan, his father, who pro- 
mised to have the transaction ratified by his son, when he should have attained 
the full age of twenty-one years. 

This promise of sale was made for the sum of $1,200, of which $500 were 
paid at the time, and as to the balance of $700, the respondent promised to pay 
it to the appellant in seven yearly consecutive payments of $100 each, the first 
of which would fall due on the first day of October, 1875, with interest at the 
rate of seven per cent, per annum, to reckon from the fiist day of October, 
1874. 

The deed contains the following provision, which has given rise to the present 
litigation : 

It is especially covenanted and agreed upon between the said parties hereto, that if the 
said Dancan McLellan makes regularly the said payments of one hundred dollars aaid cur- 
rency, when they ^ill fall due respectively, together with the interest, till the full payment 
of said sum of seven hundred dollars, then jind in that case the said Thomas Grange will 
be bound, as he doth hereby bind himself, to give the said Duncan McLellan a free and clear 
deed of sale of said farm ; but, on the contrary, if the said Duncan McLennan fails, neglects 
or refuses to make the said payments when they come due, then the said Duncan McLellan 
will forfeit all right he has by these presents, to obtain a deed of sale of said herein men- 
tioned farm, and he will moreover forfeit all monies already paid and which might here- 
after be paid, which said monies will be considered as rent of said farm, and these presents 
will then be considered as null and void, and the parties hereto will be considered as lessor 
and lessee. 

At the date of this promise of sale, Eoderick McLennan was living on tbe 
farm with the respondent and the other members of his family. The respondent 
became of age in the month of January, 1875, and continued to live on the farm 
with his father for about a year after he had become of age. He / then left to 
reside in the United States, and has not come to Lower Canada since, except 
ODce, on a visit of three or four days, in the fall of 1880. 

The respondent never ratified the promise of sale, as he was bound to do, on 
his coming of age, and neither he nor his father, Eoderick McLennan, has paid 
to the appellant any portion of the principal and interest accrued on the balance 
of $700 due on the price stipulated in the said promise of sale. The appellant 
has moreover been obliged to pay the municipal and school taxes and the 
seigniorial charges due on said property. 

After waiting for several years without receiving either principal or interest, 
the appellant sought to get back the possession of his property, and on the 6th 
day of May, 1879, Eobert McLellan, who was still in possession of it, and who, it 
seems, had furnished the $500 which had been paid to the appellant, when the 
promise of sale was passed, consented to resiliate the same and to give up to 
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the appellant possession of the faring on condition that he should he allowed to Grange 
oooopj the house till the Ist of November following (1879). A deed was passed McLennan. 
to that effect. 

Sobaequentlj, Rohert McLellan refused to give up the possession of the house, 
and the appellant obtained a judgment of ouster, and finally recovered the 
possession of the house also. 

It was not till the 23rd of October, 1880, after the appellant had been in 
possession of the farm for nearly eighteen months, and of the house for about a 
year, that a tender was made to him in the name of the respondent of the sum 
of t997.31 as the balance in principal and interest of the price stipulated in the 
promise of sale of the 7th of December, 1874. 

This tender was made through a notary, and was accompanied by a demand 
on the appellant to grant to the respondent a deed of sale in the terms of the 
promise of sale. 

The appellant having refused to comply with this request, the respondent 
brot^ht this action whereby he renewed his tender and claimed that the appel- 
lant be ordered to give a r^ular deed of sale of the property in question, and to 
deliver him the possession of the same. 

Mr, DoutrCy Q.Cf and Mr, Joseph, for appellant, and Mr, Laflamme, Q.C.j 
and Mr, Cross, ibr respondent. 

The points and authorities relied on by counsel are reviewed in the judgments 
hereinafter given. 

Ritchie, C. J : — I think that article 1478, which says that '^ A promise of 
sale with tradition and actual possession is equivalent to sale," means that 
where there is a contract of sale and tradition is made, and actual possession 
given with a view of there and then consummating such sale by such tradition 
and actual possession, such a contract of sale and such tradition b equivalent to 
a sale, but not as in Noel v. Laverdnre,^ where the contract provided that the 
tradition and actual possession should not be equivalent to the sale, or as in 
this case where such an operation would be inconsistent with the stipulations of 
the contract of sale, or as likewise in this case where a fair construction of the 
contract of sale leads to the irresistible inference that it was not the intention of 
the parties that actual possession should be equivalent to a sale, in other words 
does not apply to such a case as this where the terms of the contract of sale show 
dearly that it was not the intention of the parties that the sale should be 
brought to a completion or considered a complete sale. The tradition and actual 
possession in like manner as to the contract of sale was, in my opinion, to be 
subject to the condition that, if the payments were not made, and conditions 
complied with, such tradition ai\,d actual possession was to be a tradition and 
possession not under the contract of sale, but to be considered as the possession of 
a lessee holding under the vendor as lessor, for the contract expressly provides 
that: ''The said Duncan R McLennan will take possession of said farm and 
appurtenances immediately, and will enjoy the same on the following conditions ; 
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Qzanp That the tradition and actual posseasion only became such a tradition and aetaal 
McLennan, possession as contemplated under Art. 1478 on fulfilment bj the yendeeof the 
conditions of the contract of sale, that then and from thenceforth only was the 
tradition and actual possession such a tradition and actual possession as within 
the promise of sale would be equivalent to a sale; in other words, that until 
the conditions were fulfilled, the occupier of the property was in no better posi- 
tion than a tenant, whether it was B. McLellan on his own behalf (for it 
would appear that the property was in reality bought for him, and, so far as 
paid for, paid for with his money) or on behalf of his son, mentioned in the 
contract of sale as the vendee. On conditions being fulfilled the sale waa then 
consummated, and then for the first time the plaintiff became entitled to the 
property as his own, or to claim a deed of sale. That it was not a real sale, 
subject to a revocatory condition, but, to my mind, it was in every sense of the 
word a conditional sale, and until the conditions were complied with there waa no 
intention that there should bo a complete sale, or that the property should be 
transferred. 

The authority from Aubry & Eaw,* cited by the learned Chief Justice in 
the court below, seemd to cover the case : 

La condition saspensiye Tenant k d^faillir, I'obligation et le droit qni y est corr^latif 
Bont, ipso facto, 2i considirer comme n'ajant jamfiis exists. Ainsi, par example, racqu^reur 
qui aurait 6t6 mis en posBession de la chose par lai aoqnise boub condition, serait oblig6 de 
la restituer avec toas ces accessoireB et arec les fruits qu'elle a prodaits. 

I therefore have come to the same conclusion as the learned Chief Justice of 
the Court of Appeals, viz., that the condition precedent on which the promise of 
sale was made, not having been complied with within the time specified in the 
contract, the contract and the law placeid the plaintiff en demeure, and there 
was no necessity for aoy demand, the necessity for a demand being entirely 
inconsistent with the terms of the contract, which immediately on the failure of 
the performance of the condition ipso facto changed the relation of the pairties 
from vendor and vendee to lessor and lessee, and therefore the respondent not 
having fulfilled his obligation, is not in a position to insist on the appellant grant- 
ing and executing to him a deed of the property in qaestion, and therefore that 
this appeal should be allowed, the judgment of the Court below reversed, and the 
action of the respondents dismissed. 

Steonq. J. : — Was of opinion that the appeal should be dismissed for reasons 
given by Taschereau, J., in his judgment^ with which he concurs. 

FouRNiSB, J. : — L'action de I'intim^ (demandeur en cour infdrieure) ^tait 
fondle sur une promesse de vente en date du 7 d^ccmbre 1874 et avait pour 
but de forcer Tappeknt 4 lui livrer la propri^t^ mentionnde dans cette promesse 
de vente et de lui en passer titre, sinon que le jugementde la cour en tiendrait 
lieu. 

Cette promesse de vente fut faite en consideration de la somme de $1,200, 
dont $500 furent pay^s comptant et la balance stipul^e payable ^ raison de $100 
par ann^e avec int^rdt-^ sept p. c. Le demandeur ^tait alors mineur, mais son 



* Vol. 4, sec. 302, p. 75, sec. B. 
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pdre comparut k Taote pour accepter poar lui. L'iatim^ s'obligea de ratifier Oranp 
oet acte k son &ge de majority. McLennan, 

Le diSi^reod qui s'^ldre entre les parties est au sujet de I'cffet k donner k la 
olaose Buivaate : 

It ia apeciall J coTenanted aad agreed upon between the said parties hereto, that if the 
laid Dancan R. McLennan makes regularly the said payments of one hundred dollars said 
enrrencj, when they will fall due respectirelji together with the interest, till the full pay- 
ment of said sum of seren hundred dollars, then and in that case the said Thomas Grange 
will be bound, as he doth thereby bind himself, to gird to said Duncan R. McLennan a free 
«nd clear deed of sale of said farm ; but on the contrary, if the said Duncan R. McLennan 
fails, neglects, or refuses to make the said payments, when they come due, then the said 
Duncan R. McLennan will forfeit all right he has, by these presents, to obtain a deed of 
■ale of said herein mentioned farm, and he will moreover forfeit all monies already paid 
which might hereafter be paid, which said monies will be considered as reut of said farm, 
and those presents will then be considered null and 7oid, and then the parties hereto will 
be considered as lessor and lessee. 

Xie jugoment de la cour Sup^rieure, coafirm^ par celui de la mnjoritd de la 
oonr da Banc de la Reine, a refuse de donner e£fet k cctte convention. Les 
prinoipaax motifs de eette decision se trouvent dans les consid^rants da juge- 
ment prononc^ en cour Sap^rieare par Thonorable jage Papineau. Qaant aax 
raisons da jugement de la majority de la cour da Banc de la Heine, on ne les 
troave ni dans les factams ni dans le dossier, qui ne contient que oelles de 
Thonorable juge en chef Sir A. A. Dorion qui diff^rait d'opinion. 

Pour en arriver k cette oonolusion I'honorable juge Papineau parait s'dtre 
fond^ sar les raisons suivantes : lo d^lai accords pour le paiemcnt des sept cents 
piastres, balanee due sur le priz convenu; 2o que le d^fendeur (Tappelant) n'a 
jamais fait annuler la dite promesse de vente vis-^-vis du demandeur, (rintim^ ; 
3o que Icpaiement de la dite balance du priz n'a jamais ^t^ demands. 

II J a encore plusieurs autres consid^rants donnds par Fhonorable jage que 
je mo difipense d'indiqaer ici, oar je suis d'opinion, pour les raisons d^yelopp^es 
dans les notes de Thonorable Sir A. A. Dorion, qu'ils sont insaffisants pour 
•outenir oe jugement. Je ne m'arrdterai donoqu'd. ceuz ci-dessus indiqu^s. 

La condition cit^e plus haut est-elle suspensive de Teffet de la promesse de 
Tente jusqu'fi I'accomplissement de la condition de paiement? La peine de 
d^ch^anoe stipul^e en cas de d^faut de paiement doit-elle avoir son effet de 
plein droit, sans autre mise on demeure que celle resultant de la convention et 
MU38 Pintervention das tribnnauz? 

Ces deuz questions n'en doivent faire qu'une seule, car, si la convention doit 
en loi produire Teffet convenu, il ne saurait 6tre question de mise en demeure et 
d'intervention de^ tribunauz. 

La pretention de rinttm^ est que la promesse de vente dont il s'agit, ayant 
Me saivie de tradition et de possession, elle doit 6tre, en vertu de Tart. 1478 
G. C, oonsid^r^e comme ^quivalente k la vente, et ne pouvait §tre annul^e par 
UD jugement prononQant d^ob^ance centre lui. 

L'appelant pretend an contraire que cette promesse ne pent avoir d'effet qu'i 
i'acoomplissement des conditions de paiement, qu'd. ddfaut de paiement la pro- 
messe de vente, en suspens jusque-l^ se troave an^antie. 
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Grange Comme le fait jastement observer 1' honorable juge-eQ-ohef Dorion, I'art. 1478 

MeLenoan ne peut aucnoemeDt appujer la pretention de Pintim^, que la promesse dent il 
s'agit ici ^quivaut k la vente. Ca r dans cet article il ne s'agit que d'uDO pro- 
messe de vente pure et simple, et non pas d'une promesse de vente acoompagn^ 
de conditions speciales. Ici les parties sont forracllement convenues que I'inti- 
m^ n'aorait pas droit k un titre de vente, 4 moins d'avoir paj^, aux termes con- 
venus, la balance des $700 sur le priz de vente, et que dans le cas de non paie- 
ment la promesse de vente deviendrait nuUe et se transformerait en uu bail de la 
propri^t^, et que les $500 pay^s iraient en di^duction du loyer. Est-il possible, 
en presence d'une declaration de volenti aussi clairement formulae, de pr^tendre 
que cette promesse est ^uivalente k la vente ? Les parties ont pr^is^mcnt dit 
le contraire; elles ont effectivement dit : s'il n'y a pas de paiements, il n'j aura 
pas de vente mais bail de la propriety en question. II ne peut pas, dans ce cas, 
y avoir de resolution de cctte promesse, paree que la condition n'ajant pas et4 
accomplie, In promesse n'a produit aucnn effet. Aucun droit k la propri^t^ n'est 
passe k Pintime, son occupation aprds le defaut de paiement devant Stre conti- 
nu^e k titre de bail. 

Cette transformatien de la promesse de vente en un bail, ou d'un contrat en un 
autre peut se faire en vertu de Particle 1022 C. C. : 

Les coDtrats produisent des obligatiODS et quelquefois ont pour effet de llberer de quel- 
que antre contrat, ou de le motifier. 

C'est en vertu de ce principe que la Cour de Cassation a admis la validity 
d'une condition par laquelle des parties en se mariant avaient stipule que la 
communaute de biens, limitee par leur contrat de manage, deviendrait une com- 
munante generale a I'ouverture des successions respectives des p^res et m^rea 
des contra eta nts.* 

Qu'une promesse de vente puisse §tre legalement faite avec des conditions 
suspensives ou resolutoires, cela n,e saurait etre mis en doute d'apr^ lesautorites 
suivantcs. 

Ces autorites reconnaissent qu'une promesse de vente est susceptible des 
mimes conditions que la vente. 

Troplong,t comm en tant I'art. 1589 du Code Napoleon, dit : 

Puisque la promesse de vente est ^uivalente k la rente, il faut dire qu'elle est suscep- 
tible des mfimes conditions suspensives et resolutoires que la vente. II est m§me asses 
ordinaire qu'elle soit conditionnelle. 

Et au No. 134 Tauteur ajoute : 

Si celui k qui la promesse a 6te faite ne se presente pas k I'epoque indiqu6e pour passer 
contrat, il faut distinguer s'il y a un terme indiqu6 ou bien si la convention ne porte pas 
de d61ai. 

Dans le premier cas, la convention est r6solue de plein droit et le promettant est d6gag6. 

Dana le second cas il faut suivre la marche que nous avous trac6e au No. 117. 

Pothiert dit : 

Les promesses de vente se font de deux mani^res : Avee ou saru limitation de temps. 
Lorsque quelqu'un s'est oblige de vendre une cboae dans un temps d6termin6, ilest d^cbar- 
g6 de plein droit de son obligation par le laps de temps •» 

• Dalloz. Recueil de jurisprudence g6n6rale. Vo, condition suspensive, 
t Vente, No. 132. X Vente, No. 480. 
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Laurent ^ pftrlant de la promesse de yente conditionnelle, dit : 

La promesse de rente peat-elle 6tre faite sons condition ? L'afBrmatiTe n'est pas doa- 
teoBe : I'art. 1854 le dit de la rente, et la promease bilat6rale Taut rente. U fant en dire 
antant de la promeste nnilat^rale, elle fonne aussi an contrat ; done elle peat 6tre faite 
tanf condition. On applique, dans ce cas, les principee qui rSgrissent la condition 

La promesse de rendre se troure sonrent ajoat^ k un bail comme promesse de rendre 
lans que le pre^keur promette d'acheter ; la promeise peat aussi 6tre bilat6rale, soit pure 
et simple, soit sous condition 

S la promesse de rente 4tait bilat6rale, et pure et sisiple, quoi qu*ajoam6e k la fin da 
bail, par ezemple, il j aurait rente et translation de propria t6. Partant 1' indemnity (due 
pour expropriation) appartiendrait 2k Tacheteur. Mais que faut-il decider si la promesse 
est oondxUonnelle ? La rente conditionnelle ne transffere pas la propri4t6, tandis que la 
rente k terme la transfdre. Tout dependra done de 1' interpretation du contrat. Est-il 
conditionnel, rindemnit6 sera due, et I'achetear ne pent la r^clkmer parce qu'il n*j a pas 
encore de rente. 

Uoe promesse de yente oontenant des oonditions analogacs a celle dont il s'agit 
a 614 reconnue comme legale. 

Dans la eanse de Nodi vs. Layerdare,f il a ^t^ d^id^ que la condition dans une 
promesse de yente, m^me suiyie de possession, — que telle promesse ne serait pas 
^uiyalente 4 la yente, ^tait yalab e. II y ayait une contention spdciale k cet 
effet, afin d'^yiter au cas de defaut de paiement du prix, la ndcessit^ et Ics frais 
d'une yente par le sh^rif. La l^gitimit^ d'une pareille condition a ^t^ admise. 

Dans le cas actual, la condition changeant la promesse de yente en un bail a 
aussi pour but d'^viter les frais de poursuite et d'ezpropriation. II est plus 
fadle et moins dispendieuz d'expulser un locataire que de prendre une action 
en resolution de promesse de yente pour rentrer en possession de sa propriety* 
L'appelant ayait int^r^t k faire cette stipulation et il ayait lo droit de la faire. 

Mais ici d'apres la nature de la condition il ne pout pas y ayoir necessity de 
demander la resolution, car il n'a pas exists d'obligation, la condition y faisant 

obstacle. Voici ce que dit k cesujct Demolombe.| 

La condition rientelle k manquer ? 

Rien de plus simple. 

Le contrat est k consid^rer de plein droit, ab initio comme s'il n'arait jamais existe. 

Quod n tub conditione ret venierit, del Paul^ si quidem d^eeerit conditio^ nulla eat emptio 
iicuti nee ttipulatio. (L. 8ff. Dt Perii et eomm. rei venditx.) 

D'oii nos anciens ont d6duit cette mazime. 

^ Actus eonditionaUs^de/ectu conditione nihil est. 

386. Le plus sourent quand la condition manque, tout est dit de plein droit comme nous 
Tenons de le remarquer, et il n*j a rien k faire de part ni d*autre. S'il 6tait arrir^, par 
exception, que la chose qui faisait I'objet de I'obligation eut6t6 lirr^e an cr6ancier condi- 
tionnel, il serait tenu de la rendre arcc tons ses accessoires, et mdme dans le cas, g6n6rale- 
ment aussi, arec les fruits qu*elle aurait produit ; car aacun contrat ne s>st form6, et il n'y 
aancune cause d'oii puisse resulter un appel juridique quelconque (comp, iVaNos 409-410. 
Touiller t III, No 548 ; Zacharie, Aubry & Rau, t. Ill, p. 61 j Bufnotr^ p. 315. 

§ Auhry <k Rau disent : 

La condition suspensive renant k d£faillir, 1' obligation et le droit qui y est corr^latif 
sont ipso/aetOj k consid^rer comme n'ajant jamais exists, ilinsi, par ezemple, I'acqu^reur 
qui aurait 4te mis en possession de la chose par lui acquise sous condition) serait oblig6 de 
la restituer arec tons ses accessoire? et arec les fruits qu'elle a produits. 

Larombidre, rol. 2, p. 118, Nos 1, 2 et 3, or art. 1176 k 1177, C. N. et p. 120, No. 6. 



Grange 

and 

McLennan. 



• Vol. 24, No. 25, t4 Q- L. R. 247. 

t Code Napoleon, No. 375. §Vol. 4, i 302. p. 75— sect. B. 
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Grange Laurenf*" dit : 

McLennan. ^^ parties, en traitant sons conditions,* font d^pendre F obligation de I'accomplissement 
da la condition ; done si la condi tion d6faillit, il n*7 a pas d'obligation. D'ordinaira, lea 
parties ne font aucnn acte d'ex6cution tant que la condition est en suspens ; dans oe cas 
le contrat n*a jamais produit d'effet, les parties sont cens^es n'aroir jamais traits. Si le 
cr^ancier arait 6te mis en possession, il derail restituer la chose arec tout ce qn*il ea 
a perQU. 

Les conditions impos^es par Tappelant sont aussi cooformes k Tarticle 1079 

de notre code qui les permet en ces termes : 

L'obligation est conditionnelle lorsqn'on la fait d6pendre d'nn ^T^nement futur et 
incertain, soit en la suspendant jasqu*& ee qne Tdv^nement arriye, soit en la r^siliant, 
selon que r6T4nement arriye ou n'arriTe pas. 

La condition stipule par T appelant suspend Tex^cu tion de la promesse jusqu'A 
ce qu'il y ait cu paiement, en consequence, il en peut pas y avoir resiliation paroe 
qu'il n'y a pas eu Tobligation. C'est en consid^rant la condition dont il B*agit» 
non com me suspensive, mais simplement comme r^solutoire d'un obligation com- 
plete que la Cour du £anc de la Beine a cru devoir faire application, au cas 
aotuel, des principes concernant la resolution des contrats en Vrance, mati^re sor 
laquelle il eziste une difference notable entre notre code et oelui de France. 

On peut encore citer comme s'apppliquant egalement k Peffet de la condition 
fuspensive, ce que Laurent f dit au sujet de la condition r^solutoire expresse : 

Oe qni la caract6ris6 et la distingne de la condition r6solatoire tacitt dont nous par- 
larons plus loin, c'est qu'elle op^re de plein droit En effet, I'art. 1183 dit que la condi- 
tion r6solutoire expresse " op^re la r^yocation de la Tobligation " la loi n'ajonte pas 
que la r^yocation se fait de plein droit, mais c'est bien U le sens dea expreasiona 
qu'elle emploie ; c'est le seul accomplissement de la condition qui r6sout le contrat, 
il' ne faut pas autre chose, ni sommationj ni (kmande j'udiciaire. La raison 
en est trds simple : c*est que telle est la yolont6 des parties contractantes formella- 
ment exprim^e, et la yolont6 des parties fait bien loi (art. 1134). Voir aussi les Not. 
115, 117, 118. 

Je citerai encore du meme auteur au sujet de la condition resolutoire, son 
opinion sur Teffet de oette condition. Elle doit avoir d'autant plus d'importanoe 
dans son application d. I'offet de la condition suspensive que I'auteur dit que la 
condition reHolutoireimplique une condition suspensive ; Tacheteur sous condition 
resolutoire, dit-il, est debiteur sous condition suspensive. 

Au No. 129, meme volume, Laurent dit encore : 

Si la condition r6solutoire stipul6e par les parties ophn de plein droit, c'est que telle est 
leur yoIont6, et leur yolont6 tient lieu de loi. p 

Apr^s avoir donne les raisons pour lesquelies dans le cas de la condition 

reiolutoire tacite, il n'en est pas de meme, I'auteur continue au No. 130 les 

developpements sur Teffet de la condition resolutoire expresse : 

De U suit que dans le cas de resolution expresse, le juge r^guli^rement n*interyient 
. point. C'est le contrat qui d'avance a prononc6 la resolution si tel 6y6nement arrive ; 
d^s I'instant on la condition s'accomplit, le contrat est resolu. II n'j a rien k de- 
mander, U n*y a done pat dP action d intenter. Quant il 7 a une contestation sur le point 
de sayoir si rdellement la condition s'est aceomplie telle que les parties Tayaient stipul6e 
le d6bat doit naturellement dtre port6 devant les tribunauz, mais la seule question que le 



• No. 100, vol. 17, p. 121. t Vol. 17, No. 114. 
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JQge aora k decider, c'ett la qnestion de fait. Ge n'est pas lai qui prononcera la r^ola- Grange 
tioD, il Be bornera 2t declarer que la condition etant accomplie, le contra t eat resolaen ^^^JSoSMa 
Tirtu de la Tolont6 des parties eontractantes. Le jnge n*aarait mdme pas besoin de faire 
eette declaration, il snffit qa'il soit constate qae la condition s'est r^alis^e ; dds lors la 
Tdonte des parties re^oit son ez^cation et le contrat est rdsolu. A plus forte raison 
le jnge ne peut-il pas decider que le contrat ne sera pas r6sola quoique la condition 
rteoUtoire soit accomplie. Ge serait Tioler Fart 1134, d'aprte leqnel la conrention 
tientlien de loi, et eette lol oblige le jnge anssi bien que les parties eontractantes. 

An No. 151y le m^me anteur dit encore : 

La condition r^solntoire ezpresse ne donne pas lien kxme action en resolution, puisqae 
le eontrat est r6soln de plein droit en yertn dn contrat mdme. II peut seulement j aroir 
lita entre les parties k des demandes en restitution. 

D'aprds 068 autorit^ il est olair que ni la mise en demeure ni Taction en 
Insolation ne sont n^oessaires pour faire prodaire 4 la condition r^solutoire les 
oons^uences dont les parties sont convenues. A pins forte raison en doit-il 
dtre de m§me dans le cas de la condition suspensive oCi il n'a pas exists d*obli- 
gation. 

Ainsi que I'a obserr^ Thon. juge en chef Dorion, avant la publication de notre 
Code Civil, les tribunauz ne donnaient pas k oes conditions leur plein et entier effet. 
Ss avaient pour habitude de les modifier suivant certaines r^les d'^quitd, dont 
ils faisaient application suivant les circonstances de la cause. Toutefois, m^me 
avant le Code, la jurbprudence 4 cet ^gard avait ^t^ chang6e par un jugement 
dn 30 septembre 1854, dans la cause de Richard vs. La Fabrique de Notre- 
Dame de Quebec,* rendu par la Cour du Banc de la Reine, alors pr^sid^e par Sir 
L. H. LaFontaine, Bart, juge en chef, et composee^des juges Panet, Ajlwin, 
et C. Mondelet ; dans eette cstuse il fut d^ide " que dans un bail d'un banc 
dans une ^glise, par laquelle il est stipule qu'i d^faut de paiement du loyer aux 
termes et dpoques fiz^s, d^s lors et ^ Tezpiration des dits termes le dit bail sera 
et demeurera nul et r^solu do plein droit, et que le bailleur reotrera en posses- 
sion da dit banc, et pourra procdder 4 une nouvelle adjudication d'icelui, san s 
dtre tenu de donoer auoun avis ou assignation au preneur, n'est pas une clause 
qui doit §tre r^put^e comminatoire, mais qui doit avoir son effet. D'apr^s le 
rapport de eette cause, un des arguments^ de Thonorable juge Duval, qui prit au 
jugement, en premiere instance, est rapports oomme suit : 

The rule, in relation to this matter, is that parties to contracts bare a right to insert in 
such contracts all clauses or coaditions which are not contra bonot more»t or against law. 
Such being the rule it is difficult to understand, as it has been pretented bj the plaintiff 
wbj this covenant should not be enforced. .' 

L'hon. juge Meredith, actucllement juge en chef de la Cour Sup^rieure de la 
Province de Quebec, aprds avoir cit6 les remarquesde Toullier au sujet durefus 
des tribunaux de donner effet aux conditions r^solutoires, dit : 

This jurisprudence has been condemned as arbitrary and unjust bj our most eminent 
jurists ; and I hare no hesitation in saying that I think it so. 

II cite 4 I'appui de son opinion un grand nombre d'autorit^s auxquelles je 
rdf^re. 



• 5 L. C. R. 3. 
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Grai^e Le principe sanctionn^ par ce jngement rc^ut Tapprobation des codificatears 

McLennaii. de Dotre Code Civil, comme on peut 8*eD coDvaincre par les remarques suivantes 
que Ton trouve dans leur premier rapport, p. 19 (1865). 

Les incoDT^nients qui r^sultent de la rhgie qui regarde certaioes claases des contrata 
comme seulement commiDatoires et cons6qQemment ne deyant pas ^tre ez6cut^8, Bont 
indobitables etse pr^sentent chaqae jonr. Sous la jurisprudencfrqui s'^tait fonn6e, les 
tribunaux modifiaient les stipulations des contrats, on pans en tenir compte, sabBtitaaient, 
k la TolontS ^crite des parties, une equit6 douteuse pour ajuster leurs droits. Dans oe pays 
cette intenrention n'a peut-fitre pas 6t6 poussee aussi loin, mais en principe elle est £gale- 
ment sujetto h objection , et quoique soutenue de rautorite de Dumoulin et de Pothier, elle 
He paralt pas deroir son origine au Code Justinien, ni justifi^ par aucune leg^lation posi- 
tire de la France. Les raisons donn6es par les deux 6minents jurisconsultes sont certaine 
ment peu satisfaisantes. TouUier qui discute la question au long, d6clare que les tribunaux 
se sont arrog6 ce pouToir qui, par la suite, est pass6 en usage. Quoiqu*il en soit, il eat 
certain que la doctrine de rintcrrention judiciaire alors que le sens du contrat eat clur, 
est d^sapprouY^e par les juristes modernes. Deux des commissaires sont d'opinion de sug^ 
g^rer un changement de la loi en force par projet d'aaendement soumis. De Tautre c6t^ 
M. le commissaire Morin croit plus s^r et plus Equitable de s'en tenir k la rdgle en 
force. En consequence le sujet est respectueusement soumis." 

La legislature a adopts la suggestion de la majority des commissaires. Mais 
on fait observer que cet article n'est pas indiqu^ dans le Code comme 4tablis- 
■antun droit nouveau. La raison en est claire, c'cst que les condificateurs eux- 
m^mes n'ont consider^ Tusage ^tabli par les cours que comme un abus centre 
lequel ils se sont prononc^s comme etant contraire k la loi. Ce qu'ils ont d^- 
olard c'est que la loi prevaudrait contre 1' usage des cours. Lorsqu'ils ont fait 
cette declaration I'usage dtait d^j^ r^pudie par le jugement de la Cour du Banc 
de la Rcine. II s'agit done dans cette cause de consacrer un principe d^ja 
admis. 

On pretend aussi que la condition, soit suspensive soit r^solutoire, ne peut pro- 
duire son cffet qu'aprds la mise en demeure. La rdponse k cette objection e&t d^ja 
donn^e par I'autorite cit^e plus haut de Laurent. J'ajouterai celle de Merlin.* 

Suiyant les principes du droit romain, d^s qu'une obligation renferme nn terme pr^ois, 
on est oblig6 d'j satisfaire, sans qu'il soit besoin k ce sujet d'aucune sommation; mais 
dans nos usages, il en est autrement : un d^biteur n'est exactement en retard on en demeure 
de payer, de donner on taire ce qu'il doit, que da jour qu*il a M judiciairement interpell^ 
A cet efifet, d moiru qu*il rCy ait A cet Sgardparla convention^ une stipulation pricise qu*une 
Ulle obligation ae remplira dans un tel tempsy auquel cat la stipulation jaisant une partie 
4tuntielle de la conventton^ on nepeut y manquer sane eneourir la peine attachie au retard 
que Von met d Vexicuter, 

II est evident qu'en pareil cas la mise en demeure resulte du caract^re m^me 
de la stipulation, — ou que le debiteur y a renonce en adoptant une condition 
qui la rend impossible. En effet, dans le cas actuel, McLennan avait delai 
jusqu'au ler octobre pour faire le premier des sept paiements qui lui restaient 
k faire. En vertu de I'art. 1090 C. C, " ce qui n'est du qu*A terme no peut 
Stre exige avant I'echeancc.*' Done, jusqu'au ler octobre, Tappelant n'avait 
rien a demander ; mais le lendemain, la decheance etant arrivee, quelle mise 
en demeure poavait-il faire ? Demander paicmcnt c'eut ete renoncer au beoe* 



♦ Vo. Demeure. 
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fiee de d^ch^ance. Lui demander de r^silUer la promesse de vente ? £lle Oranffe 

r^taitpar I'effet de la convention. II n'y avait done qu'4 demander possession McLennan. 

de la propri^te, et, an cas de refus, la contestation, comme le dit Laurent, ne 

devait reposer qne sur la question du fait dc savoir si la condition a ^t^ accom- 

plie ou non. La mise en demeure, dans ce cas, n'^tait pas n^cessaire, — si elle 

P^tait, elle a eu lieu en vertu de Tart. 1067. ^^ Le debiteur, dit cet article, 

pent §tre constitu^ en demeure soit par Ics termcs m§me3 du contrat, lorsquUl 

oontient une stipulation que le seul ^oulement du temps pour Taccomplir aura 

cet effet." C'est oe qui a ete convcnu entre les parties de la mani^re la plus 

claire et la plus positive. Cette mise en demeure est suffisante pour pouvoir exiger 

I'ez^ution du contrat. Demolombe, en parlant de la mise en demeure lorsqu*on 

veut exiger non pas I'ex^cution du contrat, mais des dommages et inter^ts 

r^ultant de sa non-ex^ution, dit :* 

D'aatre part, si le debiteur doit £tre constitae en demeure, c*est parce que le silence du 
er^ancler peut rautoriser h croire que celui-ci a conseuti tacitement k lui accorder ce 
dilai; telle est, aTons-nous dit, la pr^omptioo du Ugislateur. 

La convention dont il s*agit repousse toute id^e d'une pr^*somption accordant 
un d^lai — puisqu'il est stipule que I'obligation sera imm^diutement aneantie et 
transformee en un bail. 

Pour mieuz ^tablir la proposition que la mise en demeure n'est pas neces- 

saire dans le cas de stipulation expresse de resolution, je citerai encore un 

arr^t de la Cour de Cassation que Ton trouve dans Dalloz.t 

Let art. 1184 et 1244 C. Nap., qui permettent auz tribunauz d'accorder un dSlai au 
debiteur contre lequel soit la resolution soit I'ex^cution d'un contrat sont demaod^es, ne 
sont point applicables au cas oil il a et^ stipule que la resolution du contrat aurait lieu de 
plein droit dans les formes et apr^s les d61ais convenus entre les parties. De Paraza, 254. 

D'apres les autorit^ et les d^isions ci-dessus cities, il r^sulte bien clairement 
que les motifs adopt^s par I'honorable juge Papineau fond^s sur le terme dc 
paiement, la n^cessit^ de la mise en demeure et de Tintervention des tribu- 
nauz ne sont pas fond^s, et qu'une condition expresse de lu nature de celle 
dont il s'agit doit avoir son effct de plein droit sans aucuno mise en de- 
meure et I ans Tintervention des tribunauz. 

II a 6i6 soulev^ et discut^ plusieurs autres question.**, mais ^tant d'avis 
qne le defaut d*accomplissement des conditions ezpress^ment stipuldes a eu 
pour effet d'aneantir la promesse de vente, il serait tout k fait inutile de les 
examiner. D'ailleurs, sur les questions incidentes, comme sur la question 
principale, jo concours pleinemcnt dans les raisons donn^es dans sou juge- 
ment sur cette cause par Sir A. A. Dorion, J.C. En consequence, pour les 
raisons qu*il a si babilement developp^es et pour les motifs ci-dessus ezposes, 
je suis d'opinion que Tappel devrait 8tre allou^ avec d^pens. 

Henry, J. : — The only difficulty that presented itself to my mind in the 
albumen t on this case was the objection presented as to mis en demeure. On 
looking at the authorities I have come to the conclusion that that proceeding was 
unnecessary. The parties themselves provided by their agreement, one to sell 



* Vol. I Des Contrats, p. 533. t Dalloz, Manuel de Jurisprudence, Vo. KUolution^ 1801. 
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Granp for a certain sum of money the land to the other, by paying so much down 
JfcLennan. and the balance by instalments and there was a provision in the agreement Uiat 
if he did not meet these instalments he should become the lessee of the party 
who sold the land, and, not only that, but he should forfeit the amount he had 
already paid. If the matter stopped there, possibly the party might find a 
necessity to resort to legal proceedings, but the plaintiff himself went to the 
United States, and I believe only lately returned. This agreement was 
entered into six or seven years ago. The father paid the money and was the 
real party to the transaction, but the contract was made out in the Dame of the 
son. The son being away, the father went into possession, and after being in 
possession and failing to make any payment he became the actual tenant of the 
party who sold the land, and, after remaining some time in possession, an action 
for ejectment was brought against him, and he was dispossessed. It appears to 
me all these proceedings, the agreement of the parties, and all that was done 
afterwards, are sufficient to satisfy any reasonable mind that there was no 
necessity for taking any proceedings to put this party in default. The son 
went away and left the father in possession and never looked after the property 
since; the father enters into all these arrangements, and afterwards he becomes 
a tenant. Six or seven years afterwards the son says : '' You did not put me 
€n demeuref and therefore at the end of this time I will come and offer you the 
amount that was due and simple interest." It would be an act of injustice to 
require the party to take simple interest for his money and lose the opportunity 
of investing these amounts as they became due. I should say under the 
circumstances it was not even an equitable offer. I think if he came into any 
English court and claimed specific performance of the agreement, it would be a 
matter the court would take into consideration if they at all allowed him to set 
that as a case against the party. They would say to him : " No, you have not 
paid this as you should have done by instalments, and if you ask us to 
enforce this agreement, we will enforce the adoption of equitable principles, 
and not only payment of simple interest but interest on each instalment as 
it fell due.*' Under the circumstances I do not see any equity in favor of 
the respondent in this case ] the equities are all in favor of the appellant, and 
besides that, this was simply a conditional sale, a sale to be fully effected only 
on the full payment of all the instalments. The party having allowed himself 
to be put out of possession, I do not think he has a right to come in at this 
time and ask the other party to give him a specific performance of the contract. 
Tasghereau, J. : — I am of opinion to dismiss this appeal for the reasons 
contained in the considerants of the judgment of the Superior Court, whose 
judgment was confirmed by the Court of Appeal, upon these same reasons, I 
presume, as we have no notes (in the case) from the learned judges of that court 
who formed the majority. 

That there was a sale by Grange to McLennan can admit of no doubt. There 
was re$ pretium^ and consensus. There was the translation of the actual posses- 
sion, and such a complete transfer to McLennan of a full title and of all rights 
to that property that McLennan gave upon it, and Grange accepted, a mortgage 
for the security of the balance due on the price of sale. 
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This sale was nnacoompanied with a clause rtiolutoir&^in default of Orange 
pajment at the dates agreed upon — not at all in default of ratification hj Mc- HcLennam. 
Lennan, when he would become of age, as has been said: This would, however, 
be immaterial, as McLennan did in fact ratifj the said purchase by his 
eontinuing to keep the property sold to him, when, a few weeks after this deed, 
he became of age, an^ as fully as possible, though impliedly only. •w 

Sir A. A. Dorion, the learned Chief Justice of the Court of Queen's Bench, 
who dissented from the judgment, says : 

The parties haTe in effect declared that until the respondent should paj the $700 
remaining on the stipulated price of sale, he should be the tenant of the appellant, and 
the fSOO paid should be taken in payment of the rent, and that if the balance of $700 and 
interest was regularlj paid as the leTeral instalments became due, the respondent should 
then be entitled to claim a deed of sale of the property leased. 

With greatest deference for the learned Chief Justice, whose opinions baye 
ilwiys such weight, I think that this is a mis-interpretation of the contract 
between the parties. How can it be said that they in effect declared that 
McLennan would be only a tenant until he paid the balance of the stipulated 
price of sale, when by the very deed MeLennan gives and Grange accepts a 
mortgage on that property for that balance of the price of sale ? Orange 
evidently could not take a mortgage on the property if the title of that property 
had continued to be vested in him, and the fact that he accepts a mortgage 
from McLennan upon that same property is to me the most complete evidence 
that he, then and there, divested himself in favor of McLennan of the title to it. 

Then, as to that clause stipulating forfeiture of the payments made and a 
lease, in default of the payments to be made. For how long was that lease to 
be ? There is nothing in the deed about it. Could Grange have taken advan- 
tage of this to eject McLennan from the ground, when he failed to make the 
first payment — not a year after the deed — and yet keep the $500 paid, thus 
getting a yearly rent of $500 for a property he sold for $1,200. I believe not ] 
yet this is what he really contends for. 

Then, suppose McLennan had paid $1,100, that is to say, all the instalments 
up to the last, but had failed to make this last one, can Grange contend that 
he could have kept these $1,100, and yet consider McLennan as his tenant, and 
eject him at his. Grange's will, as no length for the lease is fixed ? Ke<ip both 
the $1,100 and the land ? I say, undoubtedly, no. Yet, that is what his pro- 
positions would inevitably lead to. 

This deed is, as I have said, nothing else but a deed of sale with a clause 
ruolutoire in default of payment. And, it being so, an action was necessary 
to have the dissolution of the said deed declared. The code has made no 
ebanges in the old law on this point, arts. 1536, 1537, 1538, 1550. It has, 
as Dew law, decreed that a special stipulation as to dissolution for non-payment 
is necessary ; it has made changes as to prescription of action in such cases. 
It has also decreed, as new law, that the stipulation is not to be considered as 
communicatory, but that the judgment of dissolution is pronounced at once, 
adding that : *' Nevertheless the buyer may pay the price with interest and 
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Orange '< oosts at aDj time before the reoderbg of the judgment.'' Meaning clearly 
HcLemmn. that though the dissolution had been stipulated, though the date fixed for the 
payment has lapsed, though the vendee had not paid, though even the vendor has 
taken an action to have the sale dissolved, yet the vendee at any time, before 
judgment on the action, can go up to the vendor and force him to accept the 
^ price of sale, and so relieve himself from the stipulated consequences of his 
default. 

And adds art. 1550 (as new law), '^ If the seller fail to bring a suit for the 
enforcement of his right of dissolution within the stipulated term, the buyer 
remains absolute owner of the thing sold." * So that here, by an express provis- 
ion of the code, Grange having failed to bring a suit for the dissolution of the 
sale, McLennan remained so far absolute owner of the property sold. 

But, says the appellant, by the very terms of the deed, no summons of any 
kind was necessary, and McLennan was en denticvLTt by the very terms of the Act. 
Art. 1067 C. C. , 

This cannot help the appellant. The price here was gr^vable and non porta- 
bUy that is to say, payable at McLennan's domicile, art 1152 C. C. (and at date 
cf first payment he was in the country.) 

Or, dans ce dernier cas (saji Demolombe)t il no suffit pas pour qae le debiteur soit ooa- 
Bti^Q6 en demeure qu'il eziste centre lui nne des trois causes, desquelles nous venons de dire 
que la mise en demeure peut resulter : soit un texte de la loi, soit une clause de la conTtn- 
tion, soit une sommation. II faut un autre que le creancier constate, par une sommatiom, 
ou autre acte ^quiralent, qu'il s'est pr§sent6 au domicile du debiteur. La conyention porie, 
par exemple, que le d6biteur sera, de plein droit, constitu6 en demeure par la seule 
6ch6ance du terme, et sans qu'il ait besoin de sommation. Eh bien 1 le debiteur ne sera en 
demeure, par le seule 6ch6ance du terme, d6s que la dette 6tait gr6Table. 

And all the authors agree on this. 

So that, even taking the appellant's own interpretation of this deed as to this, 
the respondent was never legally put en demeurt to pay the amount of his pur- 
chase. Of course, that the payment of it is a condition precedent to his getting 
a full deed, he does not deny. He has offered the full amount before instituting 
his action, and even before it was all due, and has deposited it in court. If the 
appellant had taken an action to have this sale dissolved, the respondent would 
clearly, according to the code, have been in time, at any period of the case before 
judgment, to pay the price of sale and prevent the dissolution. Because he paid 
before the appellant instituted any action at all the appellant would have us 
declare that he is too late. With the two courts below, I cannot reach that con- 
clusion. 

Then aft. 1184 of the Code Napoleon, expressly enacts that the party who has 
to complain of the default by the other party to fulfil his engagements has the 
choice either to demand a specific performance of the obligation, if possible, or 
that the contract be dissolved ; but that the dissolution must be asked by an- 
action in justice. That is what art. 1065 of our code' expressly (except as to 



See Codifiers' Report, vol. 2, pp. 16, 17, 18, 66, 56. fler des Oontrats, page 341. 
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the last part) says, and the Codifiers say,'*' that they have not expressly re- Orftnee 
enacted this art. 1184 of the Code Napoleon because its enactments, so far as McLemum. 
consistent with other articles of oar code, are contained in this art. 1065 of our 
own code. 

And though, under art. 1088, with us, as in France under ort. 1183, a 
resolutive condition effects of right, when accomplished, the dissolution of the 
contract, yet, when this condition depends on the act of one of the parties. 

On ne peat exercer le droit r^altant de la condition, qu'en le faisant ordonner par 
1^ i^g^ parce qu'alora elle tient de la clause p^nale. 

La resolution, ni la peine, ne sent acquises de plain droit: elles doivent ^tre pro- 
noncees en justice, encore que le contraire soit stipule au contrat.f 

These authorities, and the general principle of our law, demonstrate that an 
action in justice is necessary to ask the dissolution. If not taken, the creditor 
is supposed to have waived his right to ask it, and to have granted delay to 
his debtor for the payments due. Arts. 1537 and 1538 of our Code, I have 
already referred to, make this as plain as possible as to sale. See also Delvin- 
court^ and authorities cited in Code Civil annot^ par Lahye.|| 

It is clear that this right to ask the dissolution of the sale for non-payment, 
is a right given to the vendor, and not to the vendee, who, according to all 
authority, would be estopped from invoking his non-execution of this contract 
to ask the rescision of it. The vendor has an action for the price of sale, 
though the contract stipulated that the sale would be rescinded by non-pay- - 
ment on the part of the vendee. § Here the appellant was bound to notify 
McLennan by some act that he intended to avail himself of his right to have 
this sale rescinded, and to hold him, McLennan, as his tenant only. The 
appellant had to make or declare his option to ask the dissolution, if ,he in- 
tended to avail himself of his privilege. The lease provided for in the deed 
never began, never was in existence. If the appellant had sued tlie respondent 
for the price of sale, this one could never have contended that the contract had 
ipso jure lapsed, that he was only a tenant, and on these grounds have refused 
to pay the price of sale. 

As to moveables, the code has thought it better that the dissolution of the 
sale for non-payment should take place without the necessity of a suit, but it 
has declared so, in express terms, by art. 1544, so giving it here again clearly 
to be understood that, for immoveables, a suit is necessary. 

In fact, the law, under art. 1536, 1537, 1538 and 1550, is now clearly that 
*^ No sale of immoveables shall be rescinded for default of payment of price, 
unless there is an express clause to that effect, and not then, until judgment of 
rescision is pronounced, and the judgment may be prevented if the buyer pays 
the price, with interest and costs, after action is commenced, at any time before 
judgment.'' This being so, McLennan having duly offered the price of sale to 
Grange, even before an action of dissolution, he surely must have been in time 
to do it, since he would have been in time afler an action had been brought. 



* See report 1st vol. p. 20. t Lahaje Code Civil Annot6, artJB. 1183, 1184. 
% Vol. 2, Note 6, page 17. || Under arts. 1654 and 1654G. N. . § Art. 1542 C. 0. 
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Gnmffo For these reasons, I am of opinion that the judgment of the two courts below 

:&SdLexm«n. maintaining the plaintifiPs action is right, and that this appeal should be dis- 
missed with costs. 

GwTNNE, J. : — I find it difficult to put upon an instrument, so inartisticallj 
and equivocally expressed as that upon whidi this case turns, a constmction 
which can be said to be clearly free from doubt. I think, however, it does 
appear to have been a ^ery prominent, and, indeed, the most prominent, feature 
in the intention of the parties to the instrument, that in case of default in pay* 
ment of any of the instalments of the purchase money agreed upon, the instru- 
ment should operate only as a lease, and that the payments already made should, 
in such case, be treated as paid on account of rent. Now^ this important 
feature in the intention of the parties would be wholly frustrated, if by reason of 
the clause which speaks of the vendor having an hypethec on the property for 
the purchase money the instrument should be construed as a completed sale. 
The construction, therefore, which has been put upon the instrument* by the 
learned Chief Justice of the Court of Queen's Bench in Montreal, in appeal, 
appears to my mind to be most in accordance with what was the real intention of 
the parties to the instrument, an effect, I think, should be given to such inten- 
tion although not very felicitously expressed by the notary who prepared the 
deed. I am of opinion, therefore, that the appeal should be allowed. 

Appeal allowed with costs. 

Boutre^ Joseph dc Dandurand^ Solicitors for appellant. 

Davidson <Sc CrosSy Solicitors for respondent. 
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LONDON, 27th NOVEMBER, 1883. 

Oaram Sm Barnes Peaoook, Sib Montaoue Smith, Stbl Arthur 

HOBHOUSE. 



DUCONDU MT AL., 

AND 

DUPUY, 



Appkllahts ; 



Respomdbnt. 



A penon lold his right ftnd title to eertAln Crown timber licenfes. He wib nnable to delWer two 
of the lloexuee, and to make up the defleleney asiigned two other lioensea. The second 
deed contained a warrant ** against all troubles generally whatsoerer." 

EiLD :— That the Tendor was not liable when the rendee was evicted by the holder of a prior license. 

The appeal was from a judgment of the Supreme Court of Canada, reported 
in 6th Supreme Court Beports, page 425. 

Per Curiam : — On the 10th July, 1858, Edward Scallon, who is the prede- 
eessorin title of the appellants, contracted with one Benjamin Peck, the prede- 
oesBor in title of the respondent, to soil to him certain property called timber 
limits. 

The nature of a timber limit is this : — Annual licenses are granted by the Com- 
mifisioDer of Crown Lands to take possession of certain areas of land, to cut 
timber within those areas or limits. There is an express provision in the Statute 
that if any license is found to cover ground already occupied by a prior license 
the Rubsequent license shall, to that extent, bo null and void. 

Sach being the nature of the property, Scallon contracted to sell all the right 
and title obtained by him from the Crown. The purchase money was to be paid 
by instalments, and when the last instalment was paid the conveyance was to bo 
completed by Scallon. The money was paid ; and Scallon being dead, his heirs, 
the present appellants, executed a deed, dated the 16th March, 1865, for tho 
purpose of completing the conveyance to Cashing, in whom Peck's interest was 
then vested. In that deed it is stated that they are acting in execution of the 
prior contract j and they convey and release, with a guarantee against disturb- 
ance, all the immoveable property and rights which Scallon had promised. Then 
they proceed to 'describe it ; and they describe it in precisely the same terms as 
are used in the contract of 1858. The property so described is said to be com- 
prised in 13 different licenses, which purport to convey a title to an area of 256 
miles. 

Among those licenses are two, numbered 97 and 98, which purport to convey 
title each to an area of 25 miles on the Assumption River ; and the heirs of 
Scallon declare that the licenses have been renewed up to that time by Peck and 
his representatives. It turned out that in point of fact Nos. 97 and 98 had 
Bot been renewed, and it seems doubtful whether they were in existence at the 
time of the contract of 1858. Mr. Fullarton has argued his case on the hypo- 
thesis, which he takes as most favorable to himself, that they were not in exist- 
ence at that time. 

April, Vol. 28 — 4. 
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Daconda On that discovery the parties come together again, and the heirs of Scalloa 

* DupuY ogree to moke good the loss accruing to the successors in title' of Peck by the 
non-existcnoe of licenses 97 and 98. The arrangement made by them is con- 
tained in a deed of the 22nd October, 1866, executed by one McConvillc, who 
for the present purpose is assumed to be the lawful agent of the appellants. The 
langunge used by the parties in that deed i.«, as stated in English, to the follow- 
ing eflFcct: — After referring to the prior transactions, they say, " In virtue of 
that deed " — that is, the deed of 1858, — " Scallon was bound t> sell 256 miles 
'^ of limits for cutting wood on Crown lands; and as there is found a deficit of 
"50 miles to complete the said quantity of 256 miles granted to Cushing, 
'^ McConville, in the nmne of his principals, desiring to fill up the deficit which 
" has been found, h:i.s by these presents granted and conveyed, with warranty 
** iijruinst all disturbances generally, whatsoever they may be, to Gushing, the 
'^said quiiiitity of 50 miles of limits on the said River Assumption, described 
" us follows in the English tongue.'' The description is contained in two other 
licenses. Nos. 25 and 26. License 25 is in these terms : — *^ Commencing; at 
" the upper end limit Mo. 94 on the southwest side of L'Assomption River, 
'^ granted to late Edward Scallon, and extending five miles on said river and five 
" miles back from its banks, making a limit of 25 square miles, not to interfere 
" with limits granted or to be renewed in virtue of regulations.'' Mutatis mu- 
inndis, license 26 is in the same terms. The deed states that MoConville has, 
for his principals, paid the sum of $500 to Cushing, on account generally of all 
claims which Cushing may have against the heira of Scallon, and Cushing 
further declares that by reason of this deed he has nothing to claim, for any 
cause or reason whatever, against the heirs of Scallon ; and a general release 
is given. McConville on his part gives a general release to Cushing for all 
claims by the heirs of Scallon. 

It is on that deed that the present question arises. The difficulty which has 
arisen is this: that when the grantee, Cushing, came to work on the limits con- 
tained in the licenses 25 and 26 he was stopped by a man of the name oi Hall, 
who claimed to be possessed of the same land in virtue of a prior license from 
the Crown. There has been a great deal of controversy as to whether the inter- 
ference by Hall has been properly proved in this suit ; but for the purposes of 
the present decision all that part of the case is assumed in favor of the respon- 
dents. Cushing could not get the benefit of all the land described in licenses 
25 and 26, by reason of a prior grant to Hall. Cushing accordingly, or his 
assignee, Dupuy, the present respondent, sues the heirs of Scallon upon the war- 
ranty which he alleges that they have given for 50 square miles of timber limits. 
The question is whether the appellants have given a warranty for those 50 miles 
of limits absolutely, or only a warranty for the licenses which purport to give a 
title to the 50 square miles. It is a question of very considerable difficulty. 
The Courts in Montreal have taken one view, in favor of the appellants ; and 

the majority of the Supreme Court has taken the other view, in favor of the res- 
pondent. 

There has been a good deal of question, both in tie Courts te'.ow, and at the 
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bar here, whether it Is proper to go behind the deed of October, 1866. It is ^"^''^"j 

<)uite plain what theconrse of a court of justice must be. In one sense we can- Dupuj. 

tiot go behind the deed of 1866, that is to say, the rights of the parties must be 

reflated by the construction of that deed, and of that deed alone. In another 

sense we have to go behind it, because the deed itself refers to prior transactions. 

It professes to be founded upon the liability arising out of those prior transac- 

tioiis; and a court cannot properly construe the deed without ascertaining what 

the position of the parties was at the time when they came to execute it. Now 

'the position of the parties appears to their Lordships to be this: Scallon contract 

ed to sell his right and title to the 13 licenses, which purport to contain 562 

sqaare miles. He was not liable to make good a title to the 256 squarQ miles 

any further than the licenses themselves made a title to them. But he was 

liable to have and to deliver the licenses which he purported to sell. In point 

of fact he had not got two of those licenses, and when that fact is discovered big 

heirs come to make up the deficit, as they call it ^^ completer It cUficit ; " that is 

to say, to do that which Scallon was bound to do. At that time Scallon was 

bound to make good in some way the loss sustained by the non-existence of licenses 

97 and 98. 

What, then, do the parties do ? They make up the deficit by assigning two 
other licenses. They call it, '^ 50 miles of limits described as follows.'' Even 
taking the world *' limits " to be an ambiguous term, their Lordships are of 
opinion that '' limits described as follows " must be taken to indicate the thing 
which is sold according to the description which is given. Into that description is 
imported the condition that the license sold is not to interfere with limits granted 
or to be renewed in virtue of regulations. Therefore the two licenses which 
formed the subject of the assignment of 1866 are to be taken exactly as the 
two missing licenses which form the subject of the contract of 1858 were taken, 
viz., as conveying only such right, title, and interest as the vendors had obtained 
from the Crown. Now the guarantee can only extend to the thing that is sold, 
the very subject of the assignment. If the licenses 25 and 26 were not forth- 
coming, or if there was any defect in the title of the heirs of Scallon to those 
licenses, the guarantee might have some operation ; but the licenses are 
forthcoming, and have been handed over, and there is no gaarantoe against a 
deficiency by reason of prior grant. 

The result is that, assuming the respondent to be right in all the issues 
raised by him with respect to the breach of the alleged guarantee, their Lord- 
ships are of opinion that no guarantee exists to cover that alleged breach. 

Under these circumstances their Lordships will humbly advise Her Majesty 
that the decree of the Supreme Court be reversed, and the decrees of the lower 
Courts restored. The costs of the Appeal willfollow the result. 
& Pctgnueloy Q, C, dh Kendm E, Dighy^ for appellants. 
jP. L, Beigue 4c M, FuUerton^ for respondents. 
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MONTREAL, 26th FEBRUART, 1884. 

Coram Hon. Sir A. A. Dobion^ Ch. J., Monk, J., Rausay, J., Tessisr J.^ 

Babt, J. 

No. 211. 

LORD BT AL., 

Appbllakta ; 

AHD 

DUNKERLY, 

Rbbpokdivt. 

Held :~1. That where a charter-party stlpulatee simply that the Teetel shall be loaded vith dee- 
patch, it is implied that such despatch rtiall be such as is usual, and according to tha- 
costom of the port of loading. 
2. That in the present instance the delays caused by loading with ooal the tenders of <* Th» 
Great Eastern/' lying at Newfoundland, at a distance of 600 miles from Sydney, the 
port of loading, was justifiable under the rules and customs of said port. 

The present Appeal was from a judgment rendered on the 21st May, 1880, 
by the Hon. Mr. Justice Torrance, holding the Superior Goart, condemning 
the appellants to pay the respondent $3,650.00 interests and costs. The judg- 
ment was in the following terms : — 

The Court having heard the parties by their counsel, upon the merits of 
this cause, examined the proceedings, proof of record, and evidence adduced^ 
and deliberated : 

<< Considering that defendants failed to load the steamship * Tagus' with due 
despatch at Sydney, Gape Breton, as required by the charter-partyf of date the 
27th of May, 1873, referred to, by reason whereof the said vessel was detained 
fifteen days, for which defendants are liable to pay to plaintiff as demurrage, 
£750 sterling money of Great Britain, for fifteen days' delay at the rate of £50 
sterling per dieniy doth overrule defendants' plea, and doth condemn the said 
defendants jointly and severally to pay to said plaintiff the said sum of £750 
sterling, equal to 93,650 currency of Canada, with interest thereon from the 
21st of July, 1873, day of service of process, until paid, and costs of suit, 
distraiu to Messrs. Lunn and Cramp, the substituted attorneys for plaintiff. "^ 

Tessieb, J. (dissentient), simply remarked that in his opinion the judo:ment 
appealed f^m was correct, and ought to be confirmed. 

Kamsat. J. — This case presents a great resemblance to the case of Lord dr 
Elliot, decided in favor of the appellant in this Court, but which has since been 
rendered by the Privy Council. It appears to me that the likeness is only 
superficial and that the judgment now to be rendered must turn on a question 
totally different from that decided by the Privy Council. 

The charter-parties in the two cases are not precisely similar, but it is unim- 
portant to consider their differences as we view this case. Both fixed no specified 
time for discharging and loading, and both had express stipulations that the 
charterers should use despatch. In the former case the majority of this Court 
considered that in a coaling station such as Sydney, where the pier is merely 
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the contmuation of the miDes, the faoilities of the miDea had to be considered in j^q^ ^t ^x^ 
giving a fair interpretation to the charter-party. The Privy Council took a •jd 
difjerent view, and, basing their jadgment on the answer of Mr. Gisborne that 
^' the facilities of the pier were greater than the production of the mine," they 
he]d that, '' in consequence of the delay in getting the coals down from the 
mines, there was not a sufficient supply at the port, by which the loading of 
the *Eibernia' was delayed. This deficiency of coals was the cause of the 
^Gresham ' not sooner obtaining her cargo.'' Probably in this case the same 
question could not arise, for the charter-party contains a stipulation not to be 
found io the other, namely, that the '' Tagus " should load in the usual manner} 
with a *^ full and complete cargo of coals, which was to be brought ahngnde as * 
u cmtomary at ports of loading and discharge,^* There is also no evidence to 
establish that the facilities of the pier were greater than the production of the 
mine, or that there was any lack of coal at the mine or at the pier. 

But the question of diligence in this case turns upon the regularity of turn. « 

It is contended that lighters or vessels attendant on the " Great Eastern," then 
employed in laying the Atlantic cable, at a distance of at least 500 miles from 
the port of Sydney had precedence in loading over vessels reported before them. 
The ailment used by Mr. Gisborne is this — "The Great Eastern " was reported 
before the " Tagus,'' and her lighters had to be loaded whenever they came into 
port, just as if they had been " The Great Eastern " herself. Another argu. 
ment is that the " Tagus " had no right to her turn till she had discharged all 
her ballast, which she did not do till thQ 30th June, and this by the regulations 
•of the port, which are dated the 1st of July, 1873, — the day after the ** Tagus '» 
was clear of ballast. 

There is a manifest contradiction in these arguments. If it be a good reason 
to say that a ship has no right to her turn till she is quite clear of ballast 
then "The Great Eastern " never had a right to turn, for it will scarcely be con- 
tended that '' The Great Eastern " was without ballast when laying the Atlantic 
•cable several hundred miles from shore. Again the ballast rule is not shown to 
be in force or the reason given, that the date appeared to be the 1st of July, be* 
cause the printers at Sydney work slowly is simply absurd. A resolution is not 
dated the day it is printed, but the day it b passed. Further the rule is without 
meaning, except in so far as the ballast being on board renders the ship unfit for 
loading. In this case it is proved, without contradiction, that the " Tagus" was 
ready to receive cargo on the 16th June, and that it was Mr. Gisborne who told 
the captain not to throw out nil his ballast. 

This, however, is not the point upon which the Court considers the case turns. 
Mr. Gisborne swears, that all extra large vessels are loaded by tender, " that it was 
the custom to load all high vessels and warships by tender at the port of Sydney, 
—in fact, it is the custom of all ports." Yery little evidence on this point will 
soffice, for it is difficult to see how it could be otherwise unless all vessels that 
^nld not come to the pier were to be excluded from coaling. Besides the coal 
for the Great Eastern was not a cargo, it was coal with which to move, and, 
therefore, by necessity, it followed the rule for bunker coal. If there was not a 
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Lord et al. ^^^^ ^^ ^^^^ description in all coaling stations steamships would come to a standstill 
and and the first persons to suffer from such short-sighted policy would be owners of 
steamers like Mr. Dankerlj. 

The motion of last year turns entirely on this. It is true the certificate of the 
port entry books is not a very satisfactory document, but Mr. Oisbome states that 
no vessels but the Great Eastern's lighters passed before the ^' Tagos" and 
the captain's evidence seems to confirm this. Moreover, the appellants have 
not attempted to show that precedence was given to other vessels. 
• We are therefore to reverse and to dismiss the respondent's action with all costs. 

The following was the written judgment of the Court in appeal : — 

'' The Court * * * considering that in and by the charter-party in this cause 
fyled, to wit, the deed or contract passed at Montreal, on the 27th day of May, 
1873, between David Shaw»as agent for the plaintiff, uoif respondent, and the 
said appellants, defendants below, it appears that the steamship *^ Tagus " therein 
mentioned should proceed to the port of Sydney, or so near thereunto as she 
might safely get, and there load in the usual manner, from the factors of said 
appellants^ a full and complete cargo of coal, to be brought to and taken from 
alongside, as customary, at ports of loading and discharge ; 

'* Considering that it was further promised and agreed with appellants that- 
the said vessel should be loaded with despatch at Sydney, and that there waa 
no specified number of days during which the said vessel should be loaded. 

*^ Considering that the stipulations aforesaid imply the obligation to use such 
despatch as is usual and according to the custom of the port of loading ; 

'^ Considering that there is no evidence to establish that despatch was not 
used according to the terms of the said contract, but that all due diligence, 
according to the usage and custom of the port, was used by the said appellants ;. 

*^ Considering thut there is error in the judgment appealed from, to wit, 
the judgment rendered by the Superior Court at Montreal on the 21st day of 
May, 1880 

" Doth reverse, annul and set aside the said judgment and, proceeding to- 
render the judgment which ought to have been rendered, doth dismiss the 
action and demand of the said respondent, with costs as well of the Court below 
as of this Court. (The Honorable Mr. Justice Tessier dissenting) ; and on 
motion of Messrs. Kerr & (barter, attorneys for the appellants, the Court 
doth grant their distraction of costs in this cause." 

Judgment of S. C. reversed. 

Kerr do Carter, for appellants. 
Strachan Bethune, Q.C., counsel. 
Lunn df Cramp, for respondent. 
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COUR DU BANC DB LA REINE, 1883. 
(En Appel.) 
MONTREAL, 17 DfiCEMBBE 1883. 
PRtSSNTS : 

SiE A. A. DoBioN, Jnge^Q-Chef, et lea Honorables JagesRAMSAT, Tsssier, 

Cross et East. 

LA COMPAGNIE DB NAVIGATION DU RICHELIEU BT D^ONTARIO, 

Appilahtc ; 

T8. 

CORDfiLIA ST. JEAN, 

' iNTIMiK. 

HapoituaJbiliU du mattre d Vigard de son employ i — Article 1054, C, C. — 

De la nigligence contrihutive. 

Le jugement doot est appel a ^t^ rendu le 30 juin 1882, par Son Honnear le 
Jage Mathieu, par lequel jagement, Tappelante a 6t6 condamnee 4 payer a 
J'intim^ la somme de $500 do domniagea, avec int^rdt et les ddpena de I'aotion. 

Yoici cc jugement ; il ezplique an long les faits de la cause : 

'^ La Cour, apr^ avoir entendu lea parties par leura avocats et procureurs 
respectifs, sur le m^rite dc la pr^sente cause, avoir examine tout le dossier de la 
procedure, et les pidces produites^ diiment consid^r^ la preuve, et sur le tout 
miirement d^libere ; sur la dite motion, accorde la dite motion, sans frais ; et 
sur le m^rite ; 

Attenduy que le 29 juillet 1881, la demanderesse ^tait I'epouse de Sim^n 
Paulet, navi<^ateur, de la ville de Sorel, qu'ils vivaicnt ensemble comme mari et 
femme, en bonne intelligence, et quo le dit Simeon Puu)et ^tait un bon ^pouz 
pour die, ct pourvojait 4 tous sc8|besoins; que le dit Simeon Paulet dtait alors 
engagd k la Coropagnie ddfenderesse comme second, ou contrc-maltre, 4 bord du 
bateau 4 vnpeur de la d^fenderessc '' Le Cbambly," voj.ngeant de Montreal k 
Gbambly, passant par Sorel ; que le dit Simeon Puulct ^tait un bon serviteur, 
un bon gar^on, comme il est constate par la preuve, aim^ de tout T^quipage et 
de tous les officiers de la Conipagnie, et plcin de z^le pour faire son devoir. 

Attcndu que le dit jour, 29 juillet 1881, le dit bateau 4 vapeur "Chambly '' 
«tun petit remorqueur, le '^ Jobn Brown," aocostorent ensemble, en descendant 
le fleuve St. Laurent, vis-ii-vi.s la paroisse de Yarennes, 4 un endroit oik le 
eourant eat un peu plus rapidc qu'4 I'ordinaire, pour prendre un certain nombre 
de boites vides 4 bord du vapeur |^^ Jobn Brown," ct les transbordcr b, bord du 
dit vapeur '^ Chambly ; " quo^pour ne pas causer de dommage ou faire faire de 
I'eau au vapeur *' John Brown,'' qui paraltStre un vieux vaissenu, le mouvement 
du vapeur '' Chambly " fut arr@t^, lorsque ces deux vapcurs s'uccost^rent Tun 
oontre Tautre ; qu'on a mu une seule amarre pour tenir los deux vaisscaux Tun 
prds de Tautre, et que cot amarre fUt plac^e en avant dcs vaisseaux a Tendroit 
da vapeur '' Chambly," oii se place ordinairement la passerelle; que les deux 
vaisseaox, ayant suspendu leur marcbe, ne faisaicnt que suivro Ic eourant de 
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LaCompagpiepeau, et ^tant retenus par Tamarre placee sur le devant, le coaraDt du fleuve, co- 
de NaTigation ,,,«, >i.,. 
dn Richeliea descendant Jes fit s^carter pen a pea, k rarn^re des Taisseaux. 

®* ^^g.**"^ Attendu qu'il est prouv^ que, lorequ'on ^tait k transporter une botte du 

Cord61ia vapeur "John Brown " au vapeur " Chambly " et que oette boSte se trouyait an 

point de jonction des deux vaisseaux ; ccs deux vapeurs 6taient d^ja ^loign^s 

d'une certaine distance en arridre, ce qui fesait un espace vide assez considerable 

& Tendroit de la passercUe ; que le dit Sim^n Paulet se tenait alors k Tendroit 

oil ^tait cette boito, s'appujant d'une main sur P^helle qui conduit au deuxi^me 

pont du "Chamblj," et aidant k d'autres k prendre cette boite du "John 

Brown " pour la mettre sur le " Ghamblj " ; que les bommes qui donnaient 

cette boite du " John Brown '' ayant et^ obliges de la Ificher k cause de I'^loigne- 

ment de leur vaisseau du " Chambly '' cette boite tomba k Teau, entre les deux 

vaisseaux, et entraina dans sa chiite, Sim^n Paulet qui, en supportant cette 

boite, pour la d^poser k bord du " Chambly," perdit T^quilibre et tomba k 

Teau; que le capitaine du dit vapeur '^ Chambly," FranQois Lamoureux, n'etit 

pas personnellement oonnaissance de la chiite du dit Sim^n Paulet, et qu'il 

donna quelques instants apr^, ordre de partir k petite Titesse (easy-way); 

qu'on vint imm^diatement ensuite Tavertir que Simeon Paulet ^tait a I'eau et 

qu'alors il donna le signal d'arrdter Tengin ; que plusieurs t^moins jurent qu'il 

a donn^ le signal de renverser Tengin, pour reculer en arridre et que le capitaine 

lui-mdme jure cela, et que ce fait parait etre suffisamment ^tabli, quoique 

cependant Ting^nieur qui conduisait la machine du " Chambly " jure, lui, que le 

mouvement n'a pas 6i4 renvers^. 

Consid^rant que lorsque le dit Simeon Paulet, s'est noy^, et a enfonc^ dans 
I'eau, pour ne plus reparaitre, 11 ^tait a une bien petite distance, k une 
cinquantaine de pieds environ du vapeur " Chambly *' et que le capitaine lui- 
m6me declare qu'il a retards le mouvement a reculons pour ne pas frappcr le 
dit Simeon Paulet qui flottait alors sur Teau et battait Teau de ses mains. 

Considdrant qu'il est prouv^ qu'on avait Thabitude d'aocoster ainsi le 
remorqueur pour prendre ces boites qui dcvaient lui §tre remises au retour du 
voyage, pleines d'effets, et qu*on n'amarrait pas autrement, les deux vaisseaux 
qu*ils ne Tout et^ cette fois, quoiqu'il paraisse cependant qu'ordinnirement on 
n'arritait pas les vapours, ce qui diminuait le danger, vfi la vitesse des vapcurs 
et la force motrice qui les empechaient de s'^loigner comme le courant les a fait 
s' eloigner lorsqu'ils ont 614 arr^tes dans la circonstance dont il est question. 

Considerant qu'il est prouv^ que c'est au second ou contre-maitre k ex^cuter 
les ordres du capitaine ou commandant, et k commander les matelots a bord du 
vaisseau, pour mettre k execution ces ordres, et qu'il pourrait peut-^tre, Stre 
aussi de son devoir, de voir a Tamarrage d'une mani^re prudente du vaisseau, 
mais que cependant il est bien etabli que le second, le dit Simeon Paulet, dans 
la circonstance dont il est question, a fait ce que le capitaine lui-m^me consi- 
d^rait suffisant et ce qu'on a toujours fuit dans les monies circonstanoes, et 
qu'on pent dire que cot amarrage a 6t6 approuv^ par la defcndercsse par Tentre- 
mise de son capitaine, qui a toujours permis qu'on fit Tamarragc de cetie 
manidre. 
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Consid^ranC qn'il est prouv^ que oet amarrage n'^tait paa saffisant, et que LaCompa^ie 
!• fait dont il est question et cette cause prouve ^videmment que oet amarrage da Ricnelieu 
D'^Uit pas suflSsaot, puisqu'il a Mi la cause que le dit Simeon Paulet s'est ^^ d'Ontario 



noje. 

Consid^mnt que s'il y a eu faute ou imprudence dans la circonstanoe en 
question, lore de oet amarrage des deuz vaisseauz, le plus qu'on puisse dire en 
faveur de la d^fenderesse qui a toujours perm is Tamarrage de cette mani^re, 
e'est que octte imprudence ou faute a ^te commune ik la d^fenderesse et au dit 
Sim^n Paulet, quoiqu'il ne paraisse pas bien etabli que ce ftlt au dit Simeon 
Paulet i voir a cet amarrngo, et qu'il en efit seul la responsabilit^. 

Considdrant que dans notre droit, ]orsqu'il y a faut«, imprudence oil 
Diligence commune, la victime de Vaccident qui a ^prouv^ du dommage ne 
pent 6tre ccndamn^ k le supporter seule, et qu'en ce cas le dommage doit 6tre 
partag^ entre ceuz qui ont particip^ k la faute, ou Timprudencc, ou 4 la negli- 
gence. 

Coosid^rant de plus qu'il ^tait du devoir des officiers du dit vapeur 
" Chambly " de faire tout en leur pouvoir pour sauver la vie du dit Sim^n 
Paalet, et que bien qu'ils aient agi avec la meilleure volenti possible, cependant 
dans rczcitation oii il se sont trouv^s, ils n'ont pas us^ de tous Ics moyens en 
Icar pouvoir pour se mettre en position de le sauver, et que notamment ils n'ont 
paf:, lorsque le vaisseau reculait pour approcber le dit Simeon Paulet, alors k 
Teiiu, prepare les chaloupes pour les mettre 4 Teau afin de lui porter seoours, 
mais^^qu'ils paraissent au contr&ire s'cn Stre fids absolument k ce que les 
employ^ du " Jobn Brown '' et d'autres Strangers feraient pour sauver le dit 
Sim^n Paulet ; 

: Considerant qu'il est prouvd que le capitainc du vapeur ^* Chambly " n'a pas 
tiered une fois par semaine son Equipage k descendre et k manoeuvrer les dites 
chaloupes comme il y dtait tenu par la section 2 du chap. 30 des Statuts du 
Canada de 1874, 37 Victoria, et qu'il paratt assez probable que si on e(it eu 
eette habitude, on sc f(it servi des dites chaloupes dans cette circonstanoe ; 

Considdrant qu'il resulte de la prcuve, qu'il y a une grande probability que si 
on e(it prc^pard et mis k Teau une des chaloupes du vapeur '^ Chambly/' on e(it 
pn aauver la vie du dit Simeon Paulet ; 

Considdrant que la ddfenderesse ne pent se sauver de la responsabilitd que la 
dcmandcrcsse veut mettre 4sa charge en all^guant que les officiers du dit vapeur 
" Chambly " se seraicnt trouv^s tcllement excites et surpris par cet accident 
qn'ils n'ont pas pcnsd k faire usage des chaloupes ou d'autres moyens de sauve- 
tage, v<i qu'il est du devoir des officiers d'un bateau k vopeur de se tenir 
tonjours pr§ts dans le cas d'accident, et qu'on ne peut pas dire qu'un officier 
soil competent lorsqu'un accident auquel il peut s'attendre, lesurprend tellement 
qu'il le rend inhabile k accomplir ses devoirs. 

Conaddrant que lors de la mort du dit Sim^n Paulet, la dite dcmanderesse, 
son Spouse, ^tait enceinte, et qu'un enfant lui est u4 depuis, issu du dit 
inariage, et est encore vivant; que la dcmanderesse n'a aucun moyen de subsis- 
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L Compagpie tance pour elle et sod enfaDt, et que le ddc^ de bod man qui ^tait eocore tr^ 
de Navigation , ^ , ^ 

du Richelieu jeaoe, Ta laisfi^e daos la misdre et dd d^oiiment oomplet. 

^^ ^*T^^^^ GoDsid^raDt que les dommages que la demaDderease a soufferts, par suite de 

Cordelia cet acoideot et du d^ds de sod man, soDt ooDsid^rables, mais que, preoaDt eu 

' ^^' coDsid^ration le fait qu'i) j a eu pent4tre uoe certaioe imprndeoee de la part dw 

dit Sim^D Paulet, et que la demaDderesse, k cause de cela, doit supporter tme 

part des dommages r^sultaut de cet accidcDt ; cette Cour ^tablit les dommage» 

que la demauderesse a le droit de r^damer de la d^feoderesse ea cette cause, 

par suite de cet accideut et du d^cds de bod dit ^poux, k la somme de $500" 

couraDt ; 

CoDsid^raot que Tactiou de la dite demacderesse est bieu foud^e jusqu'a- 
coDCurrence de la dite somme de $500, et que la defense en fait de la dite 
d^fcuderesse est mal foDd^. 

A reuvoj^ et renvoie la dite d^feuse en fait, et a maiotenu et maintient 
Taction de la dite demaDderesse, et a oondamn^ et eoodamne la dite d^fenderesse 
k payer k la dite demanderesse, pour les causes et raisons ci-dessns ^nonc^s, la 
dite somme de $500 courant, avcc int^r^t sur icelle, k compter de oe jour, 
jusqu'au paycment, et les d^pcns, distraits k M. Tb^o. Bertraod, avocat de la 
demanderesse ; d^boutant la dite demanderesse du surplus de Ises conclusions. " 

Le jngement, dit Tappolant dans son factum, affirme les propositions de droit 
suivantes, savoir : 

1. Que le patron est responsable des accidents arriv^ k son employ^ dan» 
Tez^cution de son travail ; 

2. Qu'il est responsable, m§me lorsque le travail, pour Tex^ution duquel 
Pemploj^ est engage, expose ce dernier au danger et qu'il connatt le risque de ees 
fonotions ; m^me lorsque Temploj^, qui connait le danger qu*il court, manque 
de prudence eu faipant ce travail, et augmcDte ainsi le danger par sa faute; 

3. Que lorsque Tod peut attribuer Taccident k la faute du patrou et de 
Temploy^ et qu'il j a, de la part des deux, ndgligence oontributoirc, il y a liea 
de faire supporter les dommages ^alemcDt, par le patron et par Temploy^ ; 

4. Que dans Ic cas actuel, Paulet ^tant un jeune bomme, sans experience, et 
peu vers^ dans les devoirs de sh cbarge, la d^fenderesse etait tenu d'cn avoir 
plus soin que d'un autre ; et est responsable des consequences de sa l^^ret^ ; 

5. Que la d^fenderessc est responsable de Taccident, et doit en payer les 
consequences, mais que, vd que Ton peut aussi attribuer la cause de Taccident 
k la faute de Paulct, la ddfendcresse ne doit payer que $500 de dommages: 

Si ces propositions etaicnt acmises en pratique, 11 s'en suivrait, qu'une 
Compagnie comme la ddfenderesse, serait oblipde de se procurer un double 
service d'bommes, savoir : une partie pour travailler, et une autre partie pour 
avoir soin des travailinnts. Lc travail des employes k bord d'un steamboat est 
toujours plus risque qu'un traVail ordinaire. II y a plus de risques k rencontrer 
dans un voyage qu'^ la maison. On est plus expose sur Tcau que sur terre. 
Sur un vapcur, les officiers supeWeurs comme los subalterncs, sent k tout, 
moment, exposes k tomber k Teau, s'ils ne prenncnt pas les precautions neces- 
saires k leur emploi. Prcsque toutes les mancBuvres des matelots, k bord des 
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Bteamboats et surtout lors des accostage?, exigent de la prudence, et, non ^'•■^oaipagiie 
dangercnses en elles-memes, elles penvent le devenir cependant, faute d'attcntion da Richelieu 
on de prudence, de la part de Temploj^ qui les execute. ®* d'Ontano 

Ainsi, un homnie qui prend de Teau k la rividre aveo un Ecau, en dehors du Cordelia 
yapcur, pcut tomber 4 I'eau. Un inatelot pcut encore tomber 4 Teau, en jetant 
UDc amarre au quai de dessus les ponts. Un cmploj^ peut encore tomber a 
Teau en montant T^chelle qui conduit du premier au second pont et qui se 
trouve sur le bord du vaisseau. Et ainsi, il y a une multitude de circonstances, 
oii il peat y avoir danger imm^diat. Ces dangers sont connus de tous ceux qui 
s'engagent pour naviguer ^ bord des vaisseaux ; et leur engagement n'implique 
pas la responsabilit^ des propri^taires pour les accidents qui pourraient arriver 
k I'employd, sans d'autre participation du patron, que eelle de donner un travail 
qui est plus risqu^ que dans d'autres circonstances. Sans doute que le maltre 
est responsable, s'il est la cause du p^ril de son employ^, en ne lui fournissant 
pas les moyens de se pr^munir centre le danger. Ce n'est ni plus, ni moins, 
que rapplication, dans ce cas-l^, des articles 1053-1054 du Code Civil. 

Hais ]k se borne la responsabilit^ du maltre. II faut qu'il y ait de sa part 
faute pour le rendre responsable vis^-vis de son employ^. Si I'employ^ fait an 
travail risqu^ et qu'il le sait, le maltre est d^hnrg^ de toute responsabilit^ 
envers lui, en lui fournissant tout ce qui lui est n^ssaire pour se pr^munir 
contre le danger. Lk oii cesse la responsabilit^ du maltre, commence la respon-- 
sabilit^ de Temploy^. Celui-ci connaissant les risqaes de son ^tat, en I'embras- 
sant, il s'engage ainsi k en supporter tous les risques. II se trouve, par ]k mdme^ 
en demeure d'op^rcr son travail avec la precaution et la diligence n^oessaires. 
S'il ne le fait pas, il est en faute, il est responsable de ses faits ; il y a lieu do 
lui appliquer Tarticle 1053 du Code Civil. C'est Id, la seule doctrine raison- 
nable qui puisse r^ulter des articles 1053-1054 du Code Civil. 

En scrutant cette doctrine on peut en venir k la conclusion que ces questions 
de responsabilite sont toujours plut6t des questions de preuve que des questions 
de droit. Les auteurs donnent bien des regies g^n^rales k suivre pour savoir 
sur qui repose la responsabilit^, mais rapplicatioQ de ces regies depend toujourc^ 
de la preuve. 

Dans une cause de Sarault et Viau, rapport^e au lie Vol. de la Bevue Ligale^ 
page 216 (Les Nos. 3 et 4 de Pann^e 1882) il a m d^cid^, il semble k 
Tappelante, des principes contraires k ccux qui sont maintenus dans la pr^sente 
cause. Ccla tend k confirmer les pretentions de la d^fenderesse, k savoir : que 
e'est le poids de la preuve qui guide et qui doit toujours guider les juges pour 
rejeter la responsabilite sur Taccusateur ou sur I'accu^e. Dans la cause de 
Sarault et Viau, THonorablo Juge a d^cid^, ce qui suit: " Juge : Que Touvrier 
'^blesse dans I'exdcution d'un travail qui ne devient dangereux que par rinatten- 
^ tion de cclni qui Texecute n'est pas fonde k r^clamer des dommages-inter6ts 
"au maltre d'atelier qui Ten avait charg^^ si, connaissant depuis longtcmps 
"toutes les precautions k prendre, il n'a pu 6tre victimc de ruccident quo par 
" Teffet de sa faute et de son imprudence." 

C'est ce principe qui doit eire applique dans le cas actucl. 
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LaCompaghie l/appelante offre k TappTii ne sa cause, les citations snivantes : 
de Navigation ^^ ^'^ ' 

da Richelieu 

et d'Ontario 



▼8. 

Cordelia 
St. Jean. 



Larombi^re — Obligations — ^Vol. .6, page 708. 

" No. 29. II arrive, m^me souveot, que tel est le degr^ de la fame impotable 
'^ k la p(ersoDne qui se pretend l^s^, que le fait, quelque dommageable qa'i! soit, 
" ne pr^sente plus les oaract^res d*nn d^lit ou d'unquasi-d^lit. Celui qui <5proaTe 
" un dommage par sa faute est oens^ ne pas en eprouver du tout ; quodquU ex 
" 8ud cvlpa dannum sentity non intdligitur d<tmnvm senttre. II n'a du moins 
^' qu'^ s'en prendre k lui-meme du prejudice qu'il a souffert, et nul aatre n'est 
''.responsable du tort qu'il s'est caos^ par sa propre faute.'' 

Page 710 — Meme vol. 

** No. 31. Lorsqoe celui qui a ^prouv^ le dommage s'j est expos^ volon- 
** tairement, il n'existe k la cbargo de qui que ce soit, aucune obligation de le 
*^ r^parer. Volonti non fit injuria, II ne doit Timputcr qu'^ lui-m§me; et n'a 
<< de recours k exercer centre personne." 

Sourdat — Responsabilit^. 

Vol. 2— Pages 9 et 10. 

'^ No. 560. La responsabilit^ c^t done inseparable do Tid^e d'une faute, 
^' etc., etc." 

^^ Par suite, le jugement qui condamne Tagent k une reparation, doit cons- 
^' tater Texistence de cette faute, sinon d'une mani^re ezpresse, au moius impli- 
*^ citement. II faut qu'il n'existe pas de doute k cet ^gard, sans quoi la con- 
^^ damnation no porterait pas aveo elle sa justification. Elle ne serait pas 
^* juridique, et donnerait ouverture k cassation." 

Page 19— M@me vol. 2. 

^^ No. 660. Si la partie l^s^e a elle-meme offert occasion au dommage, par 
"*' une faute personnelle, elle est non recevable k s'en plaindre; si cette faute ' 
'^ n'est qif une imprudence, il est naturel d'en operer la compensation avec la 
^' faute de m^me nature, oommise par Tagent imnUdiat du dommage etc., etc. 

<< Dans I'un et I'autre cas, il est toujours vrai de dire, que celui qui s'est mis 
*^ le premier en faute, vis-4-vis d'un autre, a perdu ses droits k I'applioation des 
^^ principes de la sociability et des lois protectaires du droit de chaoun." 

Laurent— Vol. 20— Pages 494 et 495. 

" No. 464. Quand j a-t-il faute dans le sens de I'art. 1382? C'est essen-^ 
^ tiellement une question de fait que les juges d^cident d'apr^s les circonstances 
** de la cause. Ilsjouissent, k cet ^gard, d'un pouvoir souverain; Icur apprecia- 
*' lion echappe k la censure de la Cour de Cassation ; d^ qu'ils d^ident qu'il j 
^* a faute, celui qui I'a commise doit §tre condamn^ a des dommages-int ^rets, 
*^ qu'il appartient ^galement aux tribunauxde determiner." 

*' Nous disons que le juge doit constater la faute; en effet, toute condamna- 

tion doit @tre motivec et la condamnation aux dommages-interSts se fonde sur 

la faute. II ne suffit done pas que le juge etablisse le fait materiel qui a cause 
** le dommage, il faut qu'il ajoute que le dommage a ete cause par la faute de 
'^ I'auteur du fait. L'arr^t d'une Cour d'assises acquitte Taccuse, et le con- 
^' damne neanmoins a des dommages-inter§ts, donnantcomme unique motif que 
^^ i'aecuse est I'auteur de la mort de la victime. Cette decision a ete oassee. U 
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St. Jean. 



" faillat de plus, dit la Cour de Cassation, que f arr^t reconnCit et d^darat que LaCompagnie 
" Ja mort avait ^t^ oaus^e par le faute de I'accus^." da Richelieu 

Caasation, 12 d^oembre 1873, Dalloz, 1874, 1,230. etd'Qntario 

Pages 500 el 501 . Gord/lia 

*' No. 469, TJnseulet m§me fait peut constituer uoe faute ^ Tdgard d'nne 
*' persoQue et ne pas €tre une faute k regard d'une autre, etc., eto. (Bas de la 
'^ page 500) et Tusage g^n^ral du commer^ant ^tant de ne recommander que Ics 
'^ lettres coDtenant dos valeurs au porteur. De dernier point nous parait d^cisif : 
" Vutage a une grande autoriti en matitre de commerce : celui qui s'y ocfn- 
'^ forme ne peut done pas 6tre taz^ d'imprudenoe." 
Heme page 501 — ^Bas de la page. 

" Les tribunauz s'attacbent parfois au fait materiel du dommage et con- 
" sid^rent comme quasi-d^lit tout fait dommageable. C'est violer Tarticle 
'^ 1382, qui ezige formellement qu4I y ait faute." 
Page 515. 

" No. 485. n 7 a un vieil adage qui dit que celui qui dprouve un dommage 
" par sa propre faute, n'est pas cens^ §tre 16q6, o'est-a-dire que, quoique l^s^, il 
'' n'a pas Taction en dommages-int^c^ts." 

*' No. 486. L'adage est applicable quand aucune faute ne peut §tre repro'- 
" ch^ k celui qui, par son fait, a caus^ un dommage." 
Page 517, suite du No. 486. 

^' Le principe s'applique auz accidents qui surViennent dans les fabriques : 

'' quand toutte Timprudence est du cdt^ de Touvrier et qu'aucune imprudence 

^' n'est reprocb^e autpatron, lejuge doit se prononcer centre la malbeureuse 

/ victime, quelque dure que la d^ision paraisse. Le juge decide en droit, et 

^ en droit il n'y a aucun doute. L'^uite m^me ne peut r^clamer quand il 

''s'agit d'un ouTrier employ^ comme cbef d*^quipe ou contre-maitre; comme 

" tel, il connalt plus que tout autre le danger, et on doit lui supposer I'in- 

<' telligence n^cessaire pour s'en garantir. La Cour de Paris a pouss^ la 

'' rigueur plus loin, sans d^passer les lunites du droit, en refusant des dom- 

' mages-int^rdts k un ouvrier m^canicien, qui fut bless^ en cmployant, pour 

'' r^parer un laminoir, un burin quesonmaitre lui avait enyoy^; Tinstrument 

• <' ^tait tout-ik-fait insuffisant pour reparation, il se brisa, et T^Iat qui en 

^* jaillit, fit perdre un k oeil Touvrier imprudent. II ^tait imprudent, parce que 

'^ c'^tait un babile ouvrier ; il aurait dCi refuser Tinstrument que le maitre 

" lui remettait sans le lui imposer." 

Page 521— Suite du No. 489. 

" Quand la partie l^Boe a enfreint un reglement, et que c'cst par suite de cette 
^' infraction qu'elle a ^prouv^ un dommage, elle ne peut pas, en g^n^ral, se plain- 
" dre ; c'est le cas de dire avec Tadage qu'elle est ceosde n'avoir pas et^ I^a^e." 
Page 523. 

" 11 peut se faire que les fautcs r^ciproques des deux parties soient de 
'^ telle nature qu'elles excluent toute cause de rcsponsabilitd." 
Page 585-586. 
*^ No. 547. Quelle s sent les preuves qu3 Ic demaidejr djitfairc? II doit 
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d^Naiiimtion " P"^'*^®'^ ^® fondement de sa demande, o'est-i-dire rezistenoe d'un fait domma- 

du Richelieu '' geable, dans le sens des articles 1382 et 1383. Or, d'apr^s oes ariioles, il faut, 

TB *^^ '^ P^^^ ^^'^ y '^^ ^^^^^ ^^ quasi-d^Ut, que le demandear ait ^prouv^ nn dom- 

Cordelia '< mage par la fante da ddfeadeur. II ne suffit pas d'^tablir le fait materiel da 

*' dommage oans^, il faut prouTer qu'll y a faute, n^gligenoe oa imprudeiuse. 

'' O'est le droit comman ; quand Tobligation r^nlte d'aa d^lit on d'an quasi- 

" d^lit, le demandear doit prourer qu'il j a d^lit on qaasi-ddlit ; il doit done 

" proaver qu'il y a faute." 

Page 496. 

'* No. 465. Tonllier dit que Ics dispositions des articles 13S2 et 1383 sont 
^^ tellement g^n^rales et tellement ^tendues, qu'il est pre»)ue impossible, et 
** beureusement inutile, d'^num^rer tons les cas oil elles doivent s'appUquer. 
" Sans doute, il serait inutile d*^num^rer toutesles d^isions judiciaires qui ont 
<< ^t^ port^es sur desquasi-d^iits; mais il importe de faire connaitre celles qui 
^' touchent 4une question de principe. II s'^Idve tons les jours de nouveauz 
** procds sur Papplioation des articles 1382 et 1383 ; au lieu de diminuer, le 
'' nombre va plutdt en augmentant; les relations sans oesse plos ^tendues que 
*' font nattre le commerce et Pindustrie sent une source de richesses, mais aussi 
*^ de cruels accidents. De 14 le grand nombre de faits dommageables ; il est 
*^ done bon de noter les pr^dents qui peuvent serrir a d^ider les oontesta- 
*^ tions nouvelles." 

Hilliard, on Torts, vol. 1, pages 140, 141, 142 (Bdition de 1861). 

" 1. Having considered the general question what is n cessary, with more 
*' particular reference to the wrongdoer himself, to constitute in law a tort or 
*^ private wrong, we proceed to state and illustrate another comprehensive prin- 
^< ciple upon the same subject, which applies more specially to the party com- 
*^ plaining of such tort, and not to the party charged of committing it." 

<* 2. The general rule is that a plaintiff suing for culpable fault or n^ligence, 
'^ must himself be without any misconduct or fault, and have used ordinary 
'^ care ; and that where an injury has resulted from the negligence of both parties, 
*' more especially if without any wanton or intentional wrong on the part of 
" either, an action cannot be maintained. So it is the prevailing doctrine that, 
" to sustain an action on the case for negligence, the burden of proof is on the 
'< plaintiff to show negligence, wilful or otherwise, on the part of the defendant, 
'^ and ordinary care on his own part ; or, if lie did not exercise ordinary care, 
'' that this did not contribute to the alleged injury. So there must be affirmative 
" proof of due care, at the very time of the accident^ and it is said neither the 
** unrency of business, nor the calls of humanity can be taken into account, and 
^* negligence on the part of the plaintiff is anadmissibh defence under the plea 

" of not guilty So although the defendants were guilty of gross n^li- 

'' gcnce, causing damage to the plaintiff, but the plaintiff was also guilty of want 
" of ordinary care, contributing essentially to the injury, he cannot recover. 
Pnsre 140--N'otoA. 

** The legal maxim applicable totlie subject are in /an delicto potior est con- 
" ditto defendentisy and, volenti non fit injuria. Also that a plaintiff must come 
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^^ into ooart wiih clean hands. The plaintiff most show that he stands on a fair LaCompagiiit 

*' ground, when he calls on a court of justice to administer relief to him. Per ^u Richelieu 

* liord Kenyon, Booth and Hodgson, 6. T. R 409. «* dOntario 

Page 159. Gord^Ua 



it 



The general principle, however, above stated and illastrated, that one party ^*°* 



" cannot recover damages from another, where both are in fault, or in pari 
" dilictOf is subject to many qualifications and exceptions (see § 3). It is 
*^ sad, although there may have been negligence, on the part of the plaintiff, yet, 
*^ unkss he might, by the exercise of ordinary care and prudence, have avoided 
*^ the sonsequenoes of the defendants' negligence, he is entitled to recover ; if 
" by ordinary care and prudence, he might have avoided them, he is the 
"" authtr of his own wrong." 

Vol. 2, page 479, (Edit, de 1861) : 

*' 24 a. But when an injury happens to a servant while in the actual use of 
^' an instrument, engine, or machine, in the course of his employment, of the 
" nature of which he is as much aware as his master, and the use of which is, 
*^ therefore, the proximate cause of the injury, he cannot, at all events, if the 
^' evidence is consistent with his own negligence in the use of it» being the real 
" cause, nor in case of his dying from the injury can his representative, under 
'^ Lord Campbeirs Act (9 and 10 Yict., c. 93), recover against his master 
" there being no evidence that the injury arose through the personal n^Iigence 
'* of the master." 

Page478. 

'^ 25. And while, on principles of public policy, a master is liable to third 

persons for the misfeasance, negligence, or omissions of duty of his servant, 

while acting within the scope of his employment ; the courts have refused. 
" upon considerations, peculiar to the relation of master and servant, to apply 
" this rule to cases, where one receives an injury from the negligence of another^ 
** while both are acting in the common business of the same master, who is 
" chargeable with no personal negligence or wrong. It is said : They have 
" both engaged in a common service, the duties of which impose a certain risk on 
^* each of them ; and, in case of negligence on the part of the other, the party 
*' injured knows, that the negligence is that of his fellow-servant, and not of his 
*^ master. He knew, when he engaged in the service, that he was exposed to 
** the risk of injury, not only from his own want of skill or care, but also from 
*^ the want of it on the part of his fellow-servant ; and he must be supposed to 
*^ have contracted on the terms that, as between himself and his master, he 
" would run this risk." 

Page 479. 

" And the general rule more especially applies, if the plaintiff himself has 
" also been guilty of negligence. Thus, where several servants were engaged in 
^^ the same work, and one of them was injured by an act of negligence, in which 
" all participated, the master being absent at the time ; held, in a suit brought 
" against the master, for the injury, that the servant could not recover, though 
*' the act complained of was done under the superintendence of a servant 
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LaCompagnie " appointed by tbe master. The rule also applies to a person who is injiiTeii 
"du^Rrc^iiJJr " "^^^^^ volunUrily assisting the servante in their work." 
et d'Ontario Addison on Torts, page. 18. 

Y8. 

Cordelia " Torts fotmded on negligence. The action for negligence proceeds upon the 

" idea of an obligation, on the part of the defendant, towards the plaintiff, to nse 
'' care, and a breach of that obligation to the plainti£Ps injury. As a rule, there 
*^ must be affirmative proof of negligence, on the part of the defendant, to support 
'^ an action, for where it is a perfectly even balance on the evidence, whether 
'' the injury has resulted from the want of proper care, on the part of one 
'' side, or the other, the party who founds his claim on the imputation of 
^^ negligence, fails to establish it, etc., etc.'' 

'^ The damage, too, must be proximately caused by the n^ligenoe, and mast 
" not be the immediate result of any intervening negligence, on the part of the 
^' plaiotiflf himself (ante pp. 5, 6) ; for the plainti£fs own carelessness has directly 
'^ conduced to the damage he has sustained, he is the author of his own misfor- 
'' tune, and cannot charge it upon others." 

Page IJ^. 

*^ Contrihutary negligence on the part of the plaintiff , who complains that he 
^' has been damnified by the negligence of the defendant, is, in general, an 
" answer to the action, on the ground, that a man cannot complain of that which 
^' he has himself helped to bring about.'' 

Pages 186, 187, et 188. 

" Injuries to servants from dangerous premises or emploi/ment^' 

^^ Every master who employs servants and workmen, to work upon hb land, 
*^ house or premises, is bound to take all reasonable precautions for their safety, 
^< and, if hidden and secret dangers exist upon the premise, to him, and un- 
<< known to his workmen, it is his duty to disclose them to the latter, that they 
'^ may take precautions against them, etc., etc. 

^^ It is otherwise, if the servant accepts of employment, knowing of the risk 
" he runs, etc., etc." 

Page 187. 

" Exemption of the master from liability ^ when the danger is known to the 
" servant.** 

^^ But the master is not responsible for the dangerous state of his premises, 
*' if those dangers are known to the servant, and the latter has accepted the 
« employment, knowing of the attendant risks, and having an opportunity of 
" guarding agaist them, by his own vigilance and care, etc., etc. 

" A person, observes ^ Erie, J.,' must make his own choice, whether he will 
'' accept employment, upon premises in this condition ; and if he do accept such 
< employment, he must also make his own choice whether he will pass along the 
'' floor in the dark, or carr}' a light. If he sustain an injury, in consequence of 
" the premises not being lighted, he has no right of action against the master, 
'^ who has not contracted that the floor shall be lighted. If the servant wishes 
'< the premises to be kept in any particular state, with respect to lighting and 
<' fencing, he must provide for it by express contract. 
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" JVkere the workman is employed in the use of dangerous macAinery LaCompagtiie 
'' (P^o^ 188), furnished by the emplojer, and ifi, or professes to be, acquainted ^^ Richeliea 
* with the use of the machinery, and the care necessary to be taken, to guard ®^ d'Ontario 
'*ai:ain8t accident, and, notwithstanding thin, sustains injury from his own want Cordelia 
"*' af care and caution in the use of it, he has, of course, no ground of action °** *"* 
"** against the employer." 

Biojes397 et398. 

**' Negligence o/ masters, causing injury to their servants ^ 

^' Every workman, who engages iu a dangerous employment, takes it, as we have 
*^ seen, ante p. 186, 187, with all its ordinary risks. The master is bound to 
** provide for the safety of his servant, in the course of his employment, to the 
^^ best of his judgment ; but the law docs not impose upon the master the obli* 
^' g*ation of taking more care of the servant than he may be reasonably 
'' expected to take of himself. The servant is not bound to risk his safety in the 
*'*' service of his master, and may, if he thinks fit, decline any service in which he 
'* reasonably apprehends injury to himself , and in most of the cases in which 
*^ danger may be incurred he is just as likely to be acquainted with the pro- 
'* bability and extent of it as the master. The master, therefore, is not 
^^ responsible for injuries f^nstaincd by his servant, through the viciousness of the 
^' horse which the servant is employed to groom, or through the breaking down 
^^ of a van or carriage in which the servant is directed by the master to ride or 
^' drive, or from the employer's keeping an insufficient staff of servants for the 
^' performance of the work he has to do, or through the use of dangerous 
*' machinery, with the use of which the servant is or profe>ses to be acquainted, 
*' and which he has voluntarily undertaken to use, or for the dangers attendant 
*' upon the mounting of scaffolds, or unfinished staircases and landings, which 
" the workman has voluntarily undertaken to mount, with a^ much knowledge 
^' of the attendant risk as the person who employs him, etc., etc. 

'' Tbere would be no end of action if we were to hold that a person, having' 
*• ouce done apiece of work carelessly, should, independently of honesty of pur- 
" pose (or contract) be fixed with liability in this way, by reason of bad ma- 
'* teriais or insufficient fastening." 

Page 399. 

" Injuries to one fellow-servant y from the negligence of another ftllow-servant.^ 

".Where several servants are employed by the same master, in one common 
" employment, the master is not responsible for injury, resulting to one of them 
" from the negligence of another, provided the master has taken due care not 
" to expose his servant to unreasonable risks, and has been guilty of no want of 
" eare in the selection of proper servants. The principal laid down is that a 
" servant, when he engages to serve a master, undertakes, as between him and 
" his master, to run all the ordinary risks of the service; and this includes the 
^' risk of negligence on the part of a fellow-servant, whenever he is acting in 
'* discharge of his duty, as servant of him, who is the common master of both ; 
'^ and when the risk of injury, from the negligence of the one, is so much a 
'* natural and necessary consequence of the employment, which the other acoeptsi 
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LaCompagnie « t]^at it must be included in the risks which are to be considered in his wages. 
de Navigation -» , i . 

da Richelieu But the servants (page 400) must be fellow-servants, ens^eed m a oommon 

vb! ^^ ** service ; etc., etc. And it is not enou:;h that the servant injured, and the 

Cordelia '< servant causing the injury, should be servants of the same master; thej must 

<< be employed in the same work, etc., etc. Nor is it sufficient, that they axe 

^ temporarily subject to the same superintendent^ if they are not, in fact, tiie 

^^ servants of the same master, etc., etc. A sub-contractor and his servaolf, 

" engaged in doing the common work of a particular contract, under a 

"contractor, are all follow-scrvants, engaged in one common employment, 

*^ though each directs and limits his attention to particular branches of the work, 

" and they all are held to undertake, as between themselves and the eontraetor, 

" to run all the ordinary known risks of the service, including the risk of 

*^ negligence of the other servants, engaged in discharging the work of their 

" common employ." 

Sarault et Viau— 1 1 Rev. Ldg.— Nos. 3 et 4, 1882— sus cit^. 

Desroche et al, et Gauthicr — sus cit^e — ^Jugement rendu par cette Cour en 
novembre dernier. 

Gagnon vs, Forsyth— Vol. 6— Eev. Ij^.— Page 228. 

Ijegal News— Vol. 5— No. 7 de f^vrier 1882— Page 56. 

Lyon, 9 mai 1874— P. 1874-1298— S. 1874—2—316. 

Cassation, 26 nov. 1877, P. 1878, 374; S. 1878, 1148. 

Jug^ dans les deux derni^res causes sus cit^, de la jurisprudence franQaise, 
'^ que Ic patron n'est responsable qu'autant qu*une faute lui est imputable. 
Ainsi Touvrier bles.*-^ dans un travail dangereux, mais dont les dangers ^taieat 
inhdrents k Ra profession, ne pent actionner le patron en responsabilit^." 

A pros avoir discnt^ la question de fait, I'intim^, dans son factum, ajoute : 

Non, il n*y a point eu de negligence de sa part et i1 n*y a pas lieu, danv 
Tesp^ce, d'appliquer la loi qui r^git les dommages dans les oas de negligence 
commune. 

Maintenant, en supposant qu'il y ait eu negligence contributive de la part du 
defunt, le jugement doit encore 6tre confirm^. 

La jurisprudence est constante et uniforme en France sur oe point; et 
rintimde ne pent mieux fuire que de ref^rer cette honorable Cour aux notes dn 
savant juge de premiere instance rapport^es aux pages 381 et suivantes du lie. 
vol. Revue Legale. On y trouve les autorites citees par elle et plusieurs autres 
dues aux recherches du savant Juge. 

Voir aussi : 

1. Decisions de la Cour d'Appel, Wilson vs. The Grand Trunk Railway Co., 
confirme par la Cour Supreme. 

Desroches et al. & Qauthier, Cour d'Appel, Montreal, 5 Legal News. 

Void comment se lit le jugement de la Cour d'Appel : 

Considerant que Tintimec n'a pas prouve les aliegues essentiels de sa dedaro. 
tion et notamment que son mari feu Simeon Paulet, ait perdu la vie par la faute 
et la negligence de la Compagnie appelante ou de ses employes, mois qu'aa 
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oontraire il appert par la preuve que le dit Sim^n Paulct s'est noytf par un pur LaCompagiiie 
tccident auquel il ^tait expos^ par suite des devoirs qu'il avait k remplir k bord da Ri^heUeu 
CO *« Chambly " Tun des vaieseaux de Tappelante. e^ d'Onurio 

JBt cocsid^rant qu'il j a erreur daus le jugement rendu par la Conr Sup^ricure Gord^li* 
si^eant k Montreal, le trenti^me jour de juin 1882. ^ ^^' '^•*''- 

Cette Cour casse et anoule le dit jugement du 30^me jour de juin 1882, et 

prcH^dant a rendre le jugement qu'aurait dt rendre la dite Gonr do premidre 

instftDce, reuToie Taction de Tintimde avec d^peos, tant ecus enoourus en Cour 

de piemi^re instance que sur oet appel. 

Jugement renversd. 
ilf. Adolphe Germain, pour I'appelante. 

Jf. Thiophane Bertrand, pour Tintim^. 
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MONTREAL, 29th MARCH, 1883. 

Coram Hon. Sir A. A. DoRiON, Ch. J., Monk, J.^ Rambat, J., Cross, J., 

Baby, J. 

No. 431. 

MOLSON, 

Appillaxt ; 

AND 

CARTER, 

RMPOHDniT. 

Held :— That after permifl«ion hM been granted to appeal to the PriTy Conneil, from a Judg- 
ment which has the effect of setting aside an attachment of rente payable to the appel- 
lant, the latter cannot obtain an order to execute the Judgment proTisionally, on the 
ground that the rente were really aliimtnlt, and that appellant is in great want. 

ThiB was a petition by the appellant for an order that the judgment rendered 
in this cause on the 24th instant should be executed provisionally. 

The reasons assigned were that the judgment had the effect of setting aside 
the attachment in the Court below of certain rents payable to the appellant, 
which were really aliments, and that the appellant was in great need, and abso- 
lutely required the same for the support of his family. 

The respondent resisted the application, on the ground that permission had 
been granted to him to appeal from said judgment to Her Majesty in Her 
Privy Council. 

The Court, after taking time to consider, rejected the petition. 

Petition rejected* 

Barnard, Beauchamp db Barnard, for appellant. 

AhhottM, Tail df Abbott, for respoc dent. 

Strachan Bethune, Q, C, counsel. 
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COUR SUPERIBUEE, 1884. 

MONTREAL, 8 FBVRIBR 1884. 

Coram Torbancxj J. 

No. 167. 

Major TB. Paris. 

JuoE :— lo. Qa'il n*e0t pas nteeflsaire que la procuration reqoise de Tabsentet mentioniite en 
Tart. 120, Ko. 7 da C. P. C, soit oonaentie en faveor dn proeoreur ad lit^m da deman- 
deor ; qn'aa contralre, ilsaffltqn'nne telle procaration aoit donnte k ane persoime qael- 
conque aatre qu*an procarear ad litem. 
2o. Qu*ane procaration en termes g^n^raoz, aatorisant tur iel a institaer en Joatloe dei 
poorauites oontre tons lea d^biteora, da crtender y ddnomm^, sans cependant indiqne 
learaj noma, ni le montant de par chacnn d'eaz, est soiBaante, poorya qae U dette 
r^clamte da dtf endear, se troare an nombre des or6ancee anssi mentionn^es d*ane 
nuunl^re g<6nAral dans la procaration. 

Le demaDdear en cette caas^r^ide ^ Chicago, et pour se conformer auz 
exigences de la loi, a produit an dossier une procaration g^n^raie, autori 
sant Alexander McKenzie, tailleur, et Francois Xavier Major, marchand 3 
a acheter pour lui et en son noui, toutes les dettes aotiyes, livres de comptesn 
billets et obligations provenant do la faillite de F. X. Major, les antorisaet 
en outre par le mSme acte, k instituer toutes poursuites ndoessaires pour le 
reoouyrement de ces cr^anoes. 

Par son action en cette cause, le demandcur reclame le montant de onse 
des billets provenant de la dite faillite de F. X. Major, lesquels sont indi- 
qucs en termes g^n^raux dans la dite procuration, sans que ni le nom du 
d^biteur, ni le montant des dits billets n'y soient aucuncment mentionn^. 

Le d^fendeur pr^tendant cette procuration insuffisante, fit la motion sui- 
vante k I'effet de la faire rejeter du dossier: 

'^ Attendu que la procuration produite en cette cause, comme Texhibit B 
du demandeur, pour satisfaire k la demande continue en Texocption dilatoire 
du dit defendeur est une procuration g^n^rale, n'ayant oucun rapport a la 
pr^scnto cause ct ne faisant meme pas mention du nom du defendeur, ni de 
la somme r^Iam^e par Taction en cette cause ; 

'^ Attendu que le demandeur ne pouvait instituer centre le defendeur, la, 
dite action, k moins do foumir k ses procureurs ad litem MM. Trudel^ 
Gharbonneau, Trudel & Lamothe, une procuration les autorisant spicialem^nt a 
instituer la dite action centre le defendeur, Louis Paris ; 

^'Attendu que la dite procuration est en termes trop g^n^raux, trop vagues et 
trop ind^tcrmin^s pour remplir les exigences de Tart. 120, No. 7 du Code de 
Procedure Civile et qu'elle n'atteint en aucune mani^re lo but du dit article : 

'^ Motion du defendeur que la dite procuration soit d^clar^o insuffisante 
et rejetee du dossier, avec d^pens." 

La cause fiit prise en d^libdr^ sur cette motion et apres miir examen, la 

cour dMara que cette procuration remplissait suffisamment les exigences de la 

loi, il renvoja la motion du defendeur avec d^pens. 

Motion renvoj^. 
Trudel & AssocUs, pourle demandeur. 

J, G. L* Amour, pour le defendeur. 
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SUPREME COURT OF CANADA, 1884. 

OTTAWA, MARCH 5, 1884. 

Pbbsent:— Sir W.J. Ritchie, C.J., and Strong, Fournier, Henry, 

Tasohereau and Owtnne, JJ. 

ALPHONSE POULIN, 

Appellant ; 

AVD 

THE CORPORATION OF QUEBEC, 

RlSPONDaNT. 

ON APPEAL FROM THE COURT OF QUEEN»8 BENCH FOR THE PROVINCE 

OF QUEBEC (APPEAL SIDE). 

42 ^ 43 Fie, ck. 4, wc. 1 (P.Q.)^ ConttrucHon of— Prohibition, Writ 

of' — Sale of liquors — Police regulation. 

Under tbe aathoritj of the Act of the Legislature of Qaebec, 42 ft 43 Vic, ch. 4, sec. I, 
a penal suit was, on the 20th of January, 1880, instituted against P. in the name 
of the corporation of Q,, before the Recorder's Court of the citj of Q., alleging 
that " on Sundaj the 18th day of January, 1880, the said defendant has not 
cloeed, during the whole of the day the house or building in which he the said de- 
fendant, sells, cause to be sold, or allows to be sold, spirituous liquors by retail, in 
quantity less than three half pints at a time, the said house or building situate, 
Ac." P. was conTicted. 

A writ of prohibition, to have the conviction revised by the Superior Court, was subse- 
qnently issued, and upon the merits was set aside and quashed. 

HiLD:— (Per Ritchie, C. J., and Strong and Fournier, JJ.),— That the provisions of the 
Provincial Statute 42 ft 43 Vic, ch. 4, ordering houses in which spirituous 
liquors, ftc, are sold, to be closed on Sundays and every day between eleven 
o'clock of the night until five of the clock of the morning, are police regulations 
within the power of the Legislature of the Province of Quebec, and as the com- 
plaint was clearly within the Act, the recorder could not be interfered with on 
prohibition. 

Per Henry, Taschereau and Owynne, J J. That the penalty imposed upon P. by tbe 
recorder was not authorized by the statute, even if such statute was intra vires 
of the Provincial Legislature, and that the prohibition was therefore rightly 
granted. 

Tbe Court being equally divided, the appeal was dismissed without costs. 

Appeal from a judgmeDt of the Court of Queen's Bench for the Provinoe of 
Quebec (Appeal side). The following case was submitted to the Supreme 
Court of Canada; 

''At its session of 1879, the Legislature of Quebec passed an Act con- 
taining the following enactments : 

" Every person licensed or not licensed to sell by retail in quantities less 
than three half pints in any city, town or village whatsoever, spirituous liquors 
wine, beer, or temperance liquors, shall close the house or building in which such 
person sella or causes to be sold, on any and every day of the week from midnight 
until five o'clock in the morning, and during the whole of each and every Sun- 
day in the year ; and during the same period, no person shall sell, or cause or 
allow to be sold or delivered/ in such house or building, or in any other place, 
spirituous liquors, wine, beer, or temperance liquors, the whole under a penalty 
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' aod^ ^^^ ^^^ ^^^ ®^^*7 infringement of the provisions of a fine not less than thirty 
SonoS'^^^^^*" ^^^ "^* exceeding seventj-five dollars and oosts, and in default of pay- 
ment of such fine, to an imprisonment for a. period not exoeeding three months 
in the common gaol of the district in which the said infringement oocur- 
red." 

"On the 18th of January, 1880, the appellant was, and had been for some 
time before, keeping a resUurant within the limits of the city of Quebec. 

" Being prosecuted by the respondent before the Recorder's Court of the city 
of Quebec for infringement of that Statute, he pleaded to the jurisdiction of the 
court, and especially the unconstitutionality of the Act as being ultra vires of 
the Legislature of Quebec, He was, nevertheless, on the 17th of February, 
1880, condemned to pay a fine of $40 and $1.65 costs. 

" The appellent sued out and obtained a writ of prohibition to prevent execu- 
tion of that judgment. 

'' It was proved in the case tliat on the day mentioned in the conviction, 
vis., the 18th of January, 1880, the appellant was keeping a restaurant within 
the limits of the city of Quebec, where he used to retail spirituous liquors in 
quantities less than a half pint, and that, although the said day was on Sunday, 
he had not kept his establishment closed. 

'* On that proof the Superior Court quashed the writ of prohibition." 

Mr. F. Langelier, Q. C, for appellant : 

This appeal involves the decision of two questions of law : Ist. Can a local 
Legislature pass a law prohibiting the sale of spirituous liquors on Sundays and 
at certain hours of other days? 2nd. Does the statute of Quebec, 42-43 Yic, 
ch.; 4, sec 1, punish the selling only of liquors within the prohibited time, or 
also the opening of the establishment where they are sold. 

1st. Can a local Legislature prohibit the sale of spirituous liquors on Sundays 
and at certain hours of other days ? 

It is now beyond all doubt that local Legislatures cannot totally prohibit the 
' sale of such liquors. This Court, in the case of the City of Fredericton v. 
The Queen * has laid down as a rule : 1st. That the power to enact such a 
prohibition cannot belong to both the local Legislatures and the Parliament of 
Canada. 2nd. That it belongs to the Pariiament of Canada; and that ruling 
has been confirmed by the Privy Council in the case of Bussel. v. The Queen.f 

There would be no difficulty, therefore, if the statute in question contained a 
« complete prohibition : but it is contended that the ruling of this Court cannot 
apply to it because it docs not prohibit, but only restricts, the sale of spirituous 
liquors. 

I submit that this a mere quibble. A restriction is a partial prohibition ; in 
the present case the prohibition is for Sundays and for certain hours of 
other days. If this reasoning was to prevail, nothing would be easier for a local 
Legislature than to encroach upon the exclusive power of the Parliament of 
Canada to prohibit such trade ; all they would have to do would be to prohibit 
the sale at all times, save a few minutes every day, or every week. 

* 3 Gan 8. C. R., 505 A 574. t 7 App. Gases, 829, 
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It has been contended that snch a statute is within the class of local statates, A. PonUo, 
or of statutes ooDeerning municipal institutions. Ibe Goepora 

Even were that true, it would not affect the question at issue. That statute tionofQucbec- 
unqaestionablj deals with and reflates a certain trade or commerce. There- 
fore, according to the decision in the ease of Fredericton, it cannot bo considered 
as being within the powers of local Legislatures. 

Rut it is not true that the statute in question is a mere municipal regulation, 
or law of a local nature. It is admitted to be intended to repress intemperance, 
to prevent draokenness; therefore its object is one of general interest ; intempe- 
ranoe and drunkenness are just as much evils in Halifax as in Quebec. 

If the object of the law is of general interest, are the means enacted for that 
purpose of a local nature ? Not at all ; those means consist in compelling those 
who sell spirituous liquors by retail, to close their establishments at certain timcp, 
and in preventing them from selling within certain hours. Now there is nothing 
local in those means; they would be just as effective at Winnipeg as at Char- 
lotteiown. Russell v. The Queen * 

The power to enact such a law is not included in the power given to local 
L^slatures to r^ulate municipal institutions. The object of such institutions is 
to give each locality the particular regulations required by its local wants. No 
municipal institutions would be needed if the making and keeping of rouds, 
bridges, the prevention of abuses prejudicial to agriculture, could be regulated 
in the same manner all over the country. Rut they are necessary on account of 
the fact that a special regulation is required for each locality. 

My second point is that, even under the statute (if constitutional) the con- 
viction is ill^l. 

The object of the statute is the prevention of drunkenness on Sundays. The 
means adopted to arrive at it consist in prohibiting sale on such days of intoxi- 
cating liquors. Therefore, what it must punish is the selling, not the keeping 
open of the establishments where such liquors are sold. The order given to 
dose them is only to secure the non-selling, it. is a mere directory enactment. 
Bjiowing that there is more danger of liquor being sold there than elsewhere, it 
is directed that those establishments must be kept closed. 

80 much for the spirit of the law. The letter of the statute is in accordance 
with it. It orders first the closing of establishments where spirituous liquors 
are retailed, but enacts no penalty against those who keep them open. 
Then, in another sentence it forbids the selling of such liquors, either in those 
establishments, or in any other place under a penalty of $30 to $75 /or every 
infringenunt of the present provisiont. The present provisions are those prohi- 
biting the selling, the causing to be sold, the allowing to be sold, the allowing to 
be delivered, spirituous liquors. 

The statute being a penal law, it is needless to say that it cannot be extended 
from one case to another ; the penalty it inflicts cannot be imposed for an oflfonoe 
for which it does not enact it. 
Mr. C. P. Pelletier, Q.C., for respondent: 



* 7 App. Case?, 829. 
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A. Pouliu, '^^^ ^r^^ 0^ prohibition is an extraordinary remedy, whioh cannot be used as 

and collateral if thore exists any other recourse. In the present instance, the law 
The Corpora- . .^ .^^. . , . ^^"^ , . , . , , 

ion of Quebec. (4Z-4o Vict., en. 4, eeo. 3) seems desirous to admit such recourse, by enacting : 

that if a writ of certiorari is issued to have a conviction rendered under the said 

law revised by the Superior Court, tho party convicted shall be obliged to 

deposit into the hands of the clerk of the inferior court the amount of Uie fine 

and costs. 

The writ of prohibition, moreover, cannot be issued aftter conviction, unless 
the want of jurisdiction of the inferior tribunal appears upon the face of the 
record. See High, Extraordinary Legal Remedies.* 

Then as to appellant's contention that the only fact of not dosing his tavern 
during the time prescribed, for that by the statute does not constitute an offence, 
and that, according to the wording of the statute there is no offence if there 
b not at the same time a sale of liquors. Such pretension will be found 
not maintainable, if we merely refer to the preamble of the statute above cited, 
42-43 Vic, ch. 4, which reads as follows : 

^'Whereas doubts have arisen with respect to the right of certain city and 
town corporations, in virtue of the laws and statutes relating to them, to compel 
tavern keepers to close their taverns at certain hours of the day ; and whereas it 
is expedient to dispel such doubts, and to clearly define and extend the powers 
which the said corporations should possess : Wherefore, Ac., &c." 

Before the other courts, the appellant has pretended not only that to estab- 
lish an offence it would have been necessary for the respondent to prove a sale 
of liquors, but he has also pretended that the Legislature of Quebec had no 
right to prohibit the sale of intoxicating liquors on Sundays. 

As the complaint in this case is only *^ for not having cTosed," and not for 
*' having sold," if the statute is interpreted as making an offence of the mere 
fact of *' not closing," and if the conviction against the appellant is found to be 
valid, it is of little moment, for the ends of this case, to consider the question 
of the prohibition of selling liquor on Sundays. 

However, as that incidental question has been strongly dwelt upon before the 
other Courts, and as the other courts have ooubidered it with much attention, it 
may be convenient also to consider it just now. 

Although the Parliament of Canada, under the power given to it to regulate 
trade and commerce alone, has the power to prohibit the trade in intoxicating 
liquors, yet the Provincial L^islatures, under the power given to them, may for 
the preservation of good order in the municipalities which they are empowered 
to establish and which are under their control, make reasonable police regula- 
tions, may to eome extent interfere with the sale of spirituous liquors ; 

The provisions of the Provincial Statute 42-43 Vic, ch. 4, ordering houses 
in which spirituous liquors, etc., are sold to be closed on Sundays and every day 
between eleven o'clock of the night until five of the clock of the morning, are 
police regulations within the power of the Legislature of the Province of Quebec. 

The reasons for arriving at this conclusion are fully stated by the Chief 
Justice Meredith in the case of Blouin v. The Corporation of the City of 
Quebec, f and I rely upon that decision. 

*No8. 767, 769, 770, 773, 774. 
t Q. L. R. 18. 
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RiTCHIB, C. J. :— A. Poulin, 

' and 

I cannot see how it can be Kiid that prohibition will not lie without firet^ion of Quebec, 
detennining whether the Act is ultra vires or not, for if the Act is ultra viresy 
then I can see no reason why prohibition would not be a proper remedy, because 
there could then be no pretense that the Eecorder's Court could have jurisdic- 
tion over an offence alleged to be created by a statute which had no legal 
existence ; but holding the Act to be intra vireSy I fully appreciate the position 
taken by Mr. Justice Bamsay, that the Recorder's Court having jurisdiction 
over the subject-matter legislated on, however badly it may judge, it cannot be 
stopped by prohibition, on the pretext that it has roisconetmed the Act. 

Mr. Justice Ramsay clearly acted on this view, for, before holding that pro- 
hibition would not lie, he expressly held that the Local Legislature had author- 
ity to prohibit or regulate the sale of liquors in saloons or taverns on Sundays 
or at particular times, as being purely a matter of police regulation, and conse- 
quently within the powers of municipal corporations. 

When the case of Regina and the Justices of Kings* I was called upon to 
adjudicate on the right of the Provincial Legislatures to prohibit absolutely the 
sale of spirituous liquors, and I arrived at the conclusion that the legiiilative 
power to do this rested with the Dominion Parliament, I advisedly and carefully 
guarded the enunciation of that conclusion in these words : ^' We by no means 
wish to be understood that the Local Legislatures have not the power of making 
such regulations for the government of saloons, licensed taverns, &c., and sale 
of spirituous liquors in public places as would tend to the preservation of good 
order and prevention of disorderly conduct, rioting or breaches of peace. In 
such cases, and possibly others of a similar charater, the regulations would have 
nothing to do with trade or commerce, but with good order and local govem- 
nent, matters of municipal police and not of commerce, and which municipal 
institutions are peculiarly competent to manage and regulate.'' 

I still think, as I did then, that a provision such as section 1, of the 42 and 
43 yic.,ch. 4, Quebec Act, is within the legislative authority of the Provincial 
L^slature, as being simply a local police r^ulation, and which the Local 
Legislature has, as incident to its power to legislate on matters in relation to 
municipal institutions, a right to enact. 

As at the time of the passing of this Act and at the time of the committing 
of and conviction for the alleged breach of the law there was no Domin- 
ion legislation contravening in any way the provisions of this provincial law, 
it is not necessary, for the purpose of deciding this case, to inquire 
or determine if, and in what particulars and to what extent, the legislation of 
either will prevail over that of the other, when the Dominion Parliament is 
legislating for the peace, good order, &c., of the Dominion — or on the subject 
of trade and commerce in connection with the traffic in intoxicating liquors — 
should the Dominion legislation conflict with the Provincial. 

In the view I take of the inapplicability of the remedy by prohibition, the 
Act being, in my opinion, intra vires, it is unnecessary to express any opinion as 

• 15 New BrunswicK R. (2iPug8.) 636. — — — 
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^*and^^°' ^'* *^^® coDBtruotion of the Ist sec. 142 and 43 Vie. ch. 4, though* I by no 

The Corpora- means wish it to be understood that I think the construction placed on the 
fiionofQuehec- ^^.t^, -r»,,^.. ,t » .. 

statute by the Keoorders Court incorrect. I merely express -no opinion on it, 

us not being necessary for the determination of the case before us. 

Strong, J. : — I agree with the Chief Justice that the attempt to impeach 
the constitutional validity of the statute under which the appellant was convicted, 
as being ultra vires of the Legislature of the Province of Quebec, altogether fails. 
In the Queen v. Taylor * I expressed my concurrence in the decision of the 
Supreme Court of Kew Brunswick, in the case of the Justices of Kings, in 
which it was held that under the authority conferred by the British North 
America Act to legislate respecting Municipal Institutions, the Provinoia 
Legislature possessed that power generally denominated the police power, to 
regulate the sale of spirituous and intoxicating liquors, and I adhere to that 
opinion. Then I think that this appeal must be disposed of without pronounc- 
ing any opinion upon the question of statutory interpretation which was argued 
before us, for it is plain, as I read the authorities, that this is not a case in which 
the writ of prohibition will lie. 

Article 1031 of the Quebec Code of Civil Procedure is in these words : 
Writs of prohibition are addressed to courts of inferior jurisdiction whenever they 
exceed their jarisdiction. 

This is an exact definition of a writ of prohibition, accor)}ing to English 
therefore assume, in the absence of any further provision upon that 
head in the Code of Procedure and of any jurisprudence of the courts of the 
Province of Quebec to the contrary, that the use of and the proceedings upon 
this writ of prohibition, which is derived from the law of England, is to be re- 
gulated by the well-established practices of the English courts relating to it. 

The office of the writ of prohibition is, as in the article of the Code of Civil 
Procedure before extracted is declared in so many words, to restrain inferior 
courts from exceeding their jurisdiction, — that is, not from exercising a juris- 
diction which they alone can exercise if any Court can exercise it at all, but 
from usurping jurisdiction by encroaching uppn that of other and superior 
tribunals. 

That the proper use of the writ is restricted to such cases as those first 
mentioned is shown by Mr. High in the following passage from his treatise on 

Extraordinary Eemedies : *}* 

It follows from the extraordinarj nature of the remedy, as already considered, that the 
exercise of the jurisdiction is limited to cases where it is necessary to give a general superin- 
tendence and control over inferior tribunals, and it is never allowed, except on a usurpa- 
tion or abuse of power, and not then unless the existing remedies are inadequate to afford 
relief. If, therefore, the inferior court has jurisdiction of the subject matter in controversy, 
a mistaken exercise of that jurisdiction, or of its acknowledged powers, will not justify a 
resort to the extraordinary remedy by prohibition. 

And the case of Lprd Camden vs. Home, % referred to in the judgment of 
Mr. Justice Ramsny in the Court of Queen's Bench, is decisive to the same 
effect. In that case it was expressly decided that it afforded no ground for a 

• 36U.C. Q. B. 218. ~ 

t Sec. 767. T. B. 382. 
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prohibition that a Court having a special statutory jurisdiction, which it alone, A. Poulio, 
to the exclusion of all other Courts, possessed had so construed a statute as to m. ^^ 
exclade from its operation a case which, upon a proper legal construction of the tion of Quebec, 
enactment, was embraced in its terms. Mr. Justice Ashurst there sajs : 

It is admitted that the Courts of Admiralty hare ezcluBire jarisdiction in all cases of 
prize; and, if so, thejmnst have the same jurisdiction overall other matters that arise 
lacidentallj, either in construing Acts of Parliament or proclamations, in order to form 
^their opinion on the principal question. 

Again, in the same case Mr. Justice Bailer says : 

In SQch cases the only point for our consideration is whether the court to which the pro- 
hibition is prayed has a jurisdiction over the subject. Whatever may have passed in the 
aeveral cases on this subject in the« last century, the grounds for granting and refusing 
prohibitions are now clearly and accurately defined. If the Court below have jurisdiction 
over tbesubject^thougb they mistake in their judgment, it is no ground for a prohibition, 
but is only matter of appeal. 

Upon the principles of these authorities it has long since been decided that 

this writ cannot be used as a substitute for a certiorari or an appeal, for it is 

now well settled to be a preventive and not a corrective remedy. Applying these 

authorities to the present case, it is clear that in the proceedings before the 

Recorder of Quebec there was no such excess of jurisdiction as warranted the 

issaing of a writ of prohibition. It cannot be pretended that if any offence 

within the 42 and 43 Fie, cap. 4, sec. 1, was committed by the appellant, the 

Recorder's Court had not jurisdiction of it and was not bound to proceed to try 

and determine the complaint summarily ; there was, therefore, no encroachment 

upon the jurisdiction of any other Court in the course which was taken by the 

Recorder. He was bound to interpret the statute and to convict or acquit 

according to his interpretation of it, and upon the evidence before him, and he 

did this and no more. 

To say this, is sufficient to show that the writ of prohibition issued improvi- 
dently and was properly quashed. No one can say it was not the bounden duty 
of the Recorder to interpret the Statute and proceed according to the construc- 
tion he placed upon it, — and if that be so to award a writ of prohibition in 
such a case would bo to prohibit a judicial officer from doing his duty. At 
mo^t, the appellant can only oompluin that he has been aggrieved- by an 
erroneous judgment, not that he has been pi*ejudiced by the sentence of a Court 
which had no jurisdiction of the subject matter, and his proper remedy in this 
^»5c is an appeal, if one is given by statute, or a vrrit of certiorari to remove the 
conviction into the Superior Court, where it may be quashed if error appears 
upon its face. 

I am of opinion that we ought to hold the writ of prohibition to have been 
properly quashed, and to dismiss the appeal. 

FouRNiSR, J., concurred with the Chief Justice. 

HiNBY, J. : — Independently of the question — the main one argued before 
U8 — of the constitutionality of the statute under which the prosecution in this 
case was commenced, there are two others demanding 'our previous considera- 
tion. 
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A. Poalin, The particular section of the Act in question is as follows : (His Lordship 
The Corpora- read tho section *.) 
tion of Quebec, rpj^^ appellant was prosecuted under that section by the respondent oorporation 

in the Recorder's Court of the city of Quebee, and the charge against him is 

that— 

On Sunday, the eighteenth daj of January, one thousand eight hundred and eighty,, 
said defendant (now appellant) has not closed during the whole of the daj, the house or 
building in which he, the said defendant, sells, causes to be sold, or allows to be sold,, 
spirituous liquors by retail, in quantity less than three half-pints, at a time, the said boose 
or building situate at the corner of St. John and St. Ursule streets, in the ProYince of 
Qnebec- 

The first question then is, does the charge against the appellant, as so Btated,. 
of not keeping closed on the Sunday named his house or building, he being a 
person holding a license to sell spirituous liquors in quantities less than three 
half-pints, render him liable to the penalty imposed by that soction ; or, in cas« 
of failure to pay the fine, as therein mentioned, to be imprisoned for a period not 
to exceed three months. Penal statutes are to be strictly construed ; and, if the 
construction is reasonably doubtful as to the offence created by a penal Act, we 
are bound, by every authority, to declare it inoperative to that extent. A penal 
offence must be reasonably certain and, if open to two constructions, it cannot be 
so. There are two provisions in the section, one obliging the keeping closed,, 
during every Sunday, the house or building in which a person sells liquors, the 
other, forbidding the selling, during the same period, in such house or building, 
or in any other place, spirituous liquors, wine, beer or temperance drinks, ''the 
whole under a penalty for each and every infringement of the present provisions 
of a fine," &c. The second provision is coupled to the first by the oopulative 
'^ and,'' which makes, as I read the section, the one a part of the other, and 
requiring a breaeh of both to constitute the offence, '^^the whole under a penalty 
for each and every infringement of the present provisions." The penalty is for 
the infringement of the present provisions, — that is a breach of both. When 
the provisions are connected by the word '* and," I read the section and con- 
strue it as if, instead of the words used, the provision was worded thus : '* and 
during the same period shall not sell, &c., in such house or building, or in any 
other place, spirituous liquors, &c., — the whole that is, for not dosing the house 
and for selling spirituous liquors, &c., under a penalty, &c." We are to construe 
the language of a statute as it is commonly used and understood. We may 
speculate as to what the Legislature intended j but we are bound to ascertain the 
true meaning of a statute by its own language ; and if thereby we are forced to 
any particular conclusion, we arc not permitted to say that the Legislature meant 
other than what the language used warrants. If the two provisions had been 
coupled by the disjunctive '* or," with suitable accompanying language, we 
might be disposed and permitted to give a different oonstruction to that part of 
the section which creates the penalty for infringement. An opposite construction 
would be, at all events, open to serious doubts, and the double penalty should not 
therefore be imposed. * I am of opinion that the writ against the appellant 

• See page 186. 
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ebarges no complete offence, but merely one of the two ingredients neceesarj to ^ poulin, 

constitute it. No offence in law being charged there could be no valid con- _^ wid 

° ® The Oorpora- 

Tiction. tioD of Quebec 

The other question, although not raised on the argument, is taken by one 
of the learned Judges in the Court below, and therefore is entitled to consider- 
ation. The learned Judi;e referred to gave it as his opinion, that " prohibition" 
doestoot lie in this case, and that the writ should be quashed under the decision 
in the case of Lord Camden v. Home, '*' but more especially from the dicta of 
Mr. Justice Buller in that case. I have studied that case and the dicta 
referred to. The learned Judge referred to, in his judgment in that case, said 

Wbaterer they maj have pasaed in the leTeral cases on this subject in the last centnrj, 
tha grounds for granting and refusing profaibitioni are now clearly and accurately defined. 
If the Court below have jurisdiction over the subject and though thej mistake in their 
judgment, it is no ground for a prohibition, but is only a matter of appeal. And the rule 
equally clear if, that after sentence the courts of common law never grant a prohibition to 
inferior courts, unless the want of this jurisdiction appear on the face of the libel. 

I will deal with the matter before us in the' light of the two rules so laid 
down. 

In the first place, as to the jurisdiction of the I^cordcr's Court over the 
subject. If I am right in my construction of the section before given, can it be 
toid that that Court had jurisdiction to try, as uu offence, what wa.s not one? 
The prosecution against the appellant was to cause the imposition of a penalty 
upon him for not keeping his house closed on a 8^nduy. If that vrns per se an 
offence for which no penalty was imposed, how could the Recorders Court give 
itself jurisdiction to try whtt was not an offence and to impose a penalty, under 
circumstances unauthorized by the section'? As I conj^true the statute, ho 
would have jurisdiction only where the two provisions were alleged to have been 
infringed. I think, therefore, the prohibition in this respect was properly 
awarded, and thewant of jurisdiction was sufficiently apparent ou the face of the 
p^ocef^s by which the prosecution was commenced. I think this case is, therefore, 
within the terms of the two legal propositions asserted by Mr. Justice Buller. 

The writ of prohibition in this case was issued after judgment. Lloyd, in his 
treatise on the writ of prohibition, at page 11, says: 

No prohibition, therefore, can go before the commencement of the action, but as soon as 
the action is commenced, for instance, as soon as the plaint is entered in the new County 
Courti), the a)>plicatien may be made. * • • This, however, can only be done in cases where 
the defect of jurisdiction appears on the face ot the pleadings. 

At Page 12 : 

It has long been settled that whenever the want of jurisdiction appears on the face of 
the proceedings, prohibition will go after judgment. It is thus laid down in all the old 
aathorilies, and this doctrine haa been frequently confirmed since, and is now fully estab- 
lished in practice. 

So, if the matter be apparent on the face of the proceedings, it will go after appeal^ 
though the parties have thereby affirmed the jurisdiction of the inferior Court. Qouche v. 
Bishop of London*. 

In Buggin v. Bennett, f Lord Mansfield said : 

If it appears, on the face of the proceedings, that the Court below have no jurisdiction, a 
prohibition may issue at any time, either before or after sentence, because all is a nullity : 
it is coram non judiee. 



• 4 T. P. 396 
t Ktr. 8*0. 



Mat, Vol. 28—6. 
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A. Poulin There is a caae to be fouad, Jones v. Owen * where prohibition was granted 
Th r*^ ^^ ^^® Court of Queen's Bench, in 1848, which overrules the judgment attri- 
tion of Quebec buted to Mr. Justice Buller, and which goes to show that the writ is grantable, 
even if the Court to which it is directed had jurisdiction over the subject-matter, 
and that even after the judgment was executed. 

Several other cases, with the same result, are cited by Lloyd. 
I am of opinion the writ of prohibition in this case was properly issued after 
judgment. 

I am, for the reasons I have given, of the opinion that the appeal herein 
should be allowed, and that the prohibition should be sustained, with costs. 
Tasohebsau, J. : — ^This Act, 42 and 43 Yic. ch. 4, sec. 1, enacts that : 
[His Lordship read the section 1.] 

Under the said Act, the present appellant has been prosecuted for that : 

On'Sanday, tbe eighteenth day of January, one thousand eight handred and eighty 
the said defendant (now appellant) has not closed during tbe whole of the day, the house or 
building in which he, the said defendant sells, causes to be sold or allows to be sold spirituous 
liquors by retail in quantity less than three half pints at a time, the said house or building 
situate at the corner of St John and St Ursnle streets, in the city of Quebe c. 

And, on the 17th day of February, 1880, was condemned for the said offence 
to pay a fine of $40, and $1.65 for the costs, and in default of payment of the 
said sum, to an imprisonment in the common gaol of the district of Quebec for 
a term of two months. 

One of the groundR (one taken at the trial before the Recorder) upon which 
the appellant impugns thnt conviction is, that it is not authorized by the statute 
as no penalty is, as he contends, imposed thereby for keeping open on Sunday 
a house or building where liquors are usually retailed ; his contention being that 
the penalty imposed by this latter part of the section for every infringement of 
the present provisions, must be read as applying only to the selling, the causing to 
be sold, the allowing to be sold, the allowing to be delivered, spirituous liqnors, 
in such house or building or in any other place. 

I think that this objection is well taken. The clause is ambiguous, and the 
appellant Is entitled to the strict construction that must be given to 
all penal statutes. Assuming, but without deciding, that it had power to do 
so, the Legislature has no doubt made it an offence to keep a tavern open on 
Sunday, but, as I read this statute, no penalty is provided for that offence. It, 
then, is simply an indictable misdemeanor, according to the Federal Act, by 
which it is decreed that *' any wilful contravention of any Act of Legislature, of 
any of the Provinces within Canada, which is not made an offence of some other 
kind, shall be a misdemeanor and punishable accordingly." 

I am of opinion, comsequently, that the penalty imposed upon the appellant 
by the Recorder, and that the conviction against him, is not authorised by the 
statute, and that it is a complete nullity. The Recorder cannot have had juris- 
diction to impose a penalty that the statute does not authorize. The whole 
proceedings before him were coram nonjttdice, even if the Act in question was 

• 18 L. J. Q. B. «, 
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dmira viru. In the Province of Qnebeo, there are a numher of cases where the A. Poulln 
prohibition has been held to lie in snch a case. I would not, in fact, have an j The Oorpora- 
dottbt upon the sabjcot, if it was not for what has been said by some of loy ^^^°®^Q^*^*** 
learned brethren. 

And while it is undoubtedly true that after a Court has proceeded as far as 
verdict and judgment, or sentence, prohibition will not lie for a want of juris- 
diction not apparent upon the record, yet the rule is supported by an over 
whelming array of authority, that, where the defect or failure of jurisdiction is 
ipparent upon the face of the proceedings which it is sought to prohibit, the 
superior tribunal may interpose the extraordinary aid of a prohibition at any 
stage of the proceedings below, even after verdict, sentence or judgment.^ • 

Id Bnggin v. Bennett (2), Lord Mansfield says : 

If it appears upon the face of the proceedings that the Oourt below hare no jariBdiction, 
the prohibition may be issued at any time, either before or after tentence, because all is a 
oullitj — it is coram non judiu. 

I am of opinion to allow the appeal. 

GwTNNK, J. : I am of opinion that the Statute in question, namely, 42nd and 
43rd Yic, ch. 1, of the Province of Quebec, does not impoAe the penalty in that 
lection mentioned, upon the person who, although licensed to sell spirituous 
liquors in quantities in that section mentioned, does not close the house or build- 
iog in which he sells, or causes to be sold, such liquors during the whole of the 
Sunday, unless such keeping open, which I take to be equivalent to not closing 
such building, is accompanied by the sale or delivery in such house or building 
of some spirituous liquor, wine, beer or temperance liquor. The words of the 
Statute, shortly expressed, so far as is necessary for the decision of the point in 
question, are — [His Lordship read the words of the Statute]. 

It appears to me to be free from reasonable doubt that this language does not 

profess to impose the penalty upon the person so licensed to sell for the not 

closing alone, without more, of the house or building in which the sale usually 

takes place. If the Legislature contemplated making the not closing, without 

more, the house or building during the whole of Sunday a distinct offence in 

itself, subjecting the proprietor of the house or llbilding to the penalty, such 

intention, to say the least, is very inadequately expressed, and I confess, that to 

my mind, it is not clear what would constitute the offence in the absence of the 

fact of any liquor being sold or delivered to any person in the house or building; 

for example, whether, if the licensed person usually sells the liquors in a room or 

shop forming part of the house in which he lives, the whole house is to be closed, 

so that nobody, not even the proprietor, can enter or leave it ; or if the door 

from the street into the room or shop in which the liquors are usually sold, con' 

Btitntesthe sole mode of egress and ingress for the proprietor, between the house 

and the street, must that door be so closed that the proprietor himself shall not 

pass out of it, although to go to church or on his return re-enter his house by it ? 

Or if the liquors are all kept in cases behind a bar or counter, would the Statute 

be sufficiently complied with by keeping the cases and the bar or counter locked ? 

* High Extr. Legal Rem^ sec 774, and cases there cited. 



116 SUPEEME COURT OF CANADA, 1884. 

A. Poulio, Qj. should the keeping closed be ooDsidered as being directed against all persooB^ 
The Corpora- frequenting the house for the purpose of procuring spirituous liquors there? 
tionofQnebec. ]^^^ ^^ ^^^ ^^^^ ^^^^ -^^ ^^ opinion, called upon to decide what state of fact» 

would constitute the committal of the offence of not closing, if not closing, with- 
out more, be an offence under the Statute, but whether it is made by the 
Statute an offence in itself, and subject to the penalty mentioned in the 
statute, and in my opinion it clearly is not — the words '^ the whole " in the 
sentence which enacts *^ the whole under a penalty for each and every infringe- 
ment of the present provisions of a fine," &c., &o., seem, I think, to express the 
intention of the Legislature to be that to subject a person to the penalty he must 
be guilty of a violation of the whole of what is prescribed and prohibited in the 
section ; so, likewise, the use of the words, ^' every infringement of the present 
provisions,'' indicates an intention to attach the penalty to each infringemeDt ofall 
the provisions of the section. The penalty is not imposed upon every infringe- 
ment of any of the present provisions, but upon every infringement of the pro- 
visions in the plural ; that is, of both the provbions of the section, vis. :— on the 
keeping open and selling. 

So reading the Act, it is plain that the complaint charged no offence cognisa- 
ble under the statute, and the. prohibition was therefore rightly granted; and 
inasmuch as there is no pretence that any spirituous liquor was sold or delivered 
to any person on the occasion referred to in the complaint, the ease does not, in 
my opinion, raise the question whether the statute which prohibits such sale or 
delivery be or be not ultra vires of the Provincial Legislature, and I do not 
think that we are called upon to express an opinion upon a point which the facts 
of the case do not raise, and which is, therefore, unnecessary for the decision of 
the case before us, and this is the course we pursued in a recent case from New 
Brunswick. 

The appeal, in my opinion, should be allowed with oostf*. 

Appeal dismissed without costs. 

Montambavlty Langelier dk Langdiery solicitors for appellant. 
Pelletier & Chouinard, solicitors for respondent. 
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MONTREAL, 30th JANUARY, 1884. 
Coram Torranob, J. 

The Belmont Manufacturing Company vs. ArUsz, 

BiLP :— Where tiie defendant eabieribed for one share in the capital of a company about to be 
incorporated onder the name of the Lawlor M annf aotulng Company, and in the Act of 
Incorporation ,the name appeared aa tiie Belmont If anuf actnring Company ,and the d^en- 
dant'e name was omitted In the list of shareholders filed in the office of the FroTlnclal 
Secretary :— that the alteration of the name of the company and the omission of the 
defendant's name did not make his subscription Toid. 

The demand was for $100 subscription by defendant for one share in the 
ttpital of the Lawlor Manufactaring Company. The subseription was denied. 
The evidence of John B. Lawlor was that the defendant signed in his pre- 
tence one share in the stook of the company. The heading of the subseription 
book signed by defendant read as follows : '< Subscriptions for the capital stock 
^ of the Lawlor Manufacturing Company, capital, one hundred thousand dollars 
^'($100,000), Montreal, Canada. The undersigned hereby agree to take, and 
**• they hereby do take and subscribe to the number of shares in said Company 
^ set opposite to their respective signatures, or any portion thereof, as may be 
'* allotted by the Board of Directors, the whole subject to the conditions con- . 
"tained in the Act incorporating said Company." This heading had reference 
4o the Company (plaintiff) under another name. The defendant subscribed 
tboQt the 7th November, 1879. Notice of an application to the Lieutenant- 
Governor for Letters Patent under the Act was dated 31st December, 1879. 
The list of shareholders filed in the office of the Provmcial Secretary did not 
contain the name of defendant. 

PxR CuBiAM. — The omission to insert the defendant's name does not 
appear to mo of any consequence. He had rights as a shareholder which could 
Dot be affected by such omission. HIb argument against his liability would 
leem to be baaed upon the pretension that he had the right to refuse the share 
m the company afler its incorporation. I have examined carefully the case of 
The Union Navigation Co. vs. Gouillard, 7 Bev. Legale, 215. The constitution 
of the company there as incorporated was changed from what was subscribed for 
by Coaillard, and he was held not to be bound. As was remarked by one of 
the judges in the case of CouiUard, the question is purely one of contract. I 
fiodhere that the defendant bound himself for one' share in the company, and 
he should be held to his bargain. 

Judgment for plaintiff. 

MaeMoMterf Butchimon <b Weir, for the plaintiff. 
4S1. Xe&ourvea'tt, for the defendant 
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MOKTRBAL, 27th MARCH, 1884. 

fforam Hon. Sir A. A. Dorion, Ch. J., Monk, J., Ramsat, J., Cross, J.,. 

Babt, J. 

No. 240. 

The Exchange Bank of Canada vs. Craig tt ux., and Potter, mu en eauee. 

RRLD-^ThtX it is nol competent to Mnj party in a caoae to Inseribe for the addmotion of oridoao 
at length without the consent of all tiie parties. 
SxMBJLB— niat any party may insist upon proceedings at enqueU and merits at the same tine. 

m 

DoRlON,C. J. — An application was made in this oase for leave to appeal from an 
interlocatory judgment of the Superior Court, granting the plaintiflTs motion to 
reject the defendant's inscription for the adduction of evidence at length. The 
real question in the case was whether a party could he forced to go to enqo^t* 
at length. Article 243 of the Code of Procedure says : " Any party may, either 
in his declaration or in any other pleading, or hy a notice served upon the 
opposite party, declare his option that the case shall he inscribed at the same 
time for proof and for final hearing immediately after proof.'' This was not done 
here. The article 234 says : ^' When the ease is not to be tried by a jary either 
of the parties may inscribe it upon the roll for the adduction of evidence." The 
defendant contended that nnder this article he had the right to inscribe for 
enqn^te generally ; Uiat is, if the other party did not make the option under 
Article 243, the defendant had the right to inscribe under article 234. Article 
236, which had some bearing upon the case, was in these words : ''The evidence 
is taken down in writing, either at length or in notes, according to the provisions 
contained in this section." Then article 28 1, upon which the plaintiff relied to 
reject the inscription, was in these terms : ^* Upon the consent in writing of all 
the parties to a case, the proof may be taken down in writing in the manner 
hereinafter provided, either before a judge or before the prothonotary," etc. 
From this the plaintiff argued that you cannot in any case take the enquete in 
the ordinary form unless you have got the consent of both parties. There was no 
doubt a contradiction to some extent between articles 234 and 284; but, taking 
all these articles together, the court had to give an interpretation to them, and 
the interpretation which it put upon them was this — that no enqudte shall be 
proceeded with in the old manner without the consent of both parties. Id the 
case of the Queen vs. Martin, an enquete was proceeded with in the old manner, 
and it was held by Mr. Justice Rimsay that the witness could not be proeecnted 
for perjury upon the deposition because there was not a consent in writing. The 
effect of the present judgment was that one pacty could always insist upon pro- 
ceeding at enquete and merits. The motion for leave to appeol was therefore 

rejected. 

Monk, J., dissenting, thought this appeal should be allowed. The defendant 

inscribed for enqulte alone. It was true that he put *^ for the adduction of 

evidence at length" in his inscription. The inscription was objected to oa the 
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groond that the defendant had no right to inscribe for enqaete at length without Bank of^^ 
tlHS ooosentof the opposite party. His Honor could not understand how it was OanacU 
practicable to carry on air enquote for the adduction of evidence in that way, rf, Craig et ux., 
before inscribing, you must havo the consent of the other party. His Honor ^^ Porter, 
was of opinion that under article 234 the defendant's inscription should be main- 
tained. 

Hamsay, J. — There is always difficulty in deciding as to matters of procedure 
<» the articles of the code, and our procedure will probably contioue to create 
unnecessary embarrassment as long as it Lb subjected, without control, to fitful 
experiments. But in this ease the history of the Legislation before us is recent 
and well-known. The old enquote system, which was a subject of diversion to 
travefiers who visited the court house, was to be remodelled, and the scheme 
adopted was to take the evidence and hear the case at once before a judge, as if it 
were being tried before a judge and jury. The inscription for merita and hear- 
ing then became the ordinary proceeding, and an enquete at length under the 
old system was a matter of consent (Art 284 C. G. P.) But it has been urged 
by the party moving for leave to appeal that under Article 234 he had a right to 
inscribe, and that it then perhaps became a matter of consent whether it should 
be proceeded with at length. There are two answers to this. In the firs t place arti- 
cle 234 belongs to section 1^ which enters into no special details as to the mode 
of proof, but is general. In the second place the inscription was for the adduction 
of evidence at length, which could not be carried out without consent. This 
inscription had, therefore, to be dealt with to clear the record of a useless proce- 
dure, and the Court below properly dismissed it on motion. As to the case of tha 
Queen vs. Martin, to which reference has been made, I do not consider that it 
has any special bearing on this case. The question was whether perjury could be 
assigned upon a deposition where the consent in writing was not produced, and 
u{)on t!ie authority of an English case the Court held that it could not. It was a 
question under the criminal law. 

Motion for leave to appeal rejected : Monk, J., dissenting. 

MacMaster & Co.^ for plaintiffs. 

Xr. H, Davidson, for defendants. 
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MONTREAL, 19th MAT, 18B^ 

Coram Hod. Sir A. A. Dorion, Cb., J., Monk, J., Ramsay, J. Cross, J^ 

Baby, J. 

No. 630. 

ABBOTT, €9 qvmU it li.^ 

Appbllaitts ; 

▲HD 

McGIBBON, €9 fual. 

Rkspovdskt. 

HxLD:~Tlukt th« power (Ivmi by a tett&tor to a legatM in trust, to diride tbe estate so be> 
qneathed among his children in snch proportion as the legatee should appoint by his 
will, included the power to exclude one or more cf such children from any benefit in 

the legacy. 

This was an oppenl from the following judgment, rendered by the Superior 
Court at Montreal (Torrance, J.), the 13th of December, 1884 :— 

" The Court * * * 

Considering that it is in evidence that the late William Macrae, in and by his 
last will and testament, executed before witnesses, oo the 3rd day of March, 1868, 
gave and bequeathed unto his executors, for the use, benefit and behalf of the chil- 
dren, issue of , the then present, or any future marriage of his son, John Octayins 
Macrae, one-third of the residue and remainder of his estate, to pay the rents 
and revenues thereof to his said son, during his lifetime, and after the death of 
the said John Octavius Macrae to pay the capital thereof to his children in such 
proportion as the said John Octavius Macrae should decide by his last will and 
testament, but in default of such decision, then share and share alike, as their 
absolute property for ever ; 

Considering that it is also in evidence that the said John Octavius Macrae 
was twice married : firstly, to Dame Victoria St. George Ritchie, of which mar- 
riage there was issue four children, to wit: Lucy Caroline Macrae, now of age, 
and one of the defendants, John Ogilvy Macrae, Ada Beatrice Macrae and 
Catherine Alice Lennox Macrae, who are still minors, and are now represented 
by their tutor, Harry Abbott, the other defendant; and, secondly, on the 
29th of November, 1879, to Dame Mary Ann Jcnnay, of which marriage there is 
issue one child, to wit : Hunrphrey Gordon Eversjey Macrae, born on the 
25th of January, 1881, and now represented by his tutor, the plaintiff ia 
this cause ; 

Considering that the said John Octavius Macrae died on the 12th of May,. 
1881, after having made his last will and testament, of date the fifth of Apill,. 
1880, whereby he directed that his son, John Ogilvy Macrae, and his three^ 
daughters, — Lucy Caroline Macrae, Ada Beatrice Macrae and Catherine Alice 
Lennox Mncrae — should be entitled equally, share and share alike, to the trust 
fund over which the said John Octavius Macrae hud a power of appointment 
under his father's will ; 

Considering that the said John Octavius Macrae had merely the power anJ 
rights under the will of the said William Macrae, to decide by his last will and 
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testament in what proportion the saccession lefl to him should he divided among Abbott, es 
hia children, hut had no right to ezolude any one or more of his children from and 
the benefit of said succession to which all were entitled ; McQibbon, es 

Doth oyerrule the plea of the defendants, and doth declare the said Humphrey 
Gordon Sversley Macrae to be entitled to one-fifth of the said bequest with the 
profits thereof, from the date of the death of the said John Octayius Macrae, to 
wit, the 12th of May, 1881 ; and doth condemn the said defendants, Harry 
Abbott, in his said quality, and Lucy Caroline Macrae, to pay and satisfy to the 
said plaintiff in his said quality, the said one-fifth of the said bequest : and doth 
•condemn the said Harry Abbott to render unto the said plaintiff, within thirty 
days from the date of the present judgment, an account of his administration and 
management of the said moneys in his hands, and of all receipts, revenues 
and profits received and collected on account of the said fund, as well as all 
Touchers and pUces justificativti of the said account, in order that the propor- 
tion dne to the said plaintiff is qualiti may be judicially established, and the 
Court doth order that the costs, so far incurred in the present suit, be paid out 
of said succession of said John Ootavius Macrae, the Court reserving to pro- 
nounce on the other conclusions of the declaration." 
The learned Judge prefaced said judgment with the following remarks : — 
" The construction to be put upon such a power as that given by the will of 
William Macrae to John Ootavius Macrae has fVequently been considered in 
Ei^laDd, and it was agreed that when power was given .to appoint property, real 
or persoaal, among several objects, no one of the objects could bo excluded, or 
some one or more of the objects of the power could not be excluded by the donee 
cf the power, from a share of such property, but it was also agreed that it was 
not necessary to give a substantial share of such property to each object of the 
power. This was the construction on the 30th of July, 1874, and it frequently 
happened that instruments intended to operat t as executions of such powers 
were invalid, in consequence of the power appointing in favor of some one or 
more of the objects of the power, to the exclusion of the other or others of such 
objects, and the law was accordingly amended by the Imperial Statute 37 and . 
Tic. chap. 37. This enacted that no appointment which, from and 
after the passing of this Act, should be made in exercise of any power to appoint 
any property among several objects, should be invalid on the ground that any 
-ebject of such power had besn altogether excluded, but every such appointment 
should be valid and effectual, notwithstanding that any one or more of the objects 
4sheald not thereby or in default of appointment, take a share or shares of the. 
property, subject to such power. The construction put upon such powers in Eng 
land is not binding upon us but as written reason, such construction is of the 
highest yalue. The question before us is one of pure construction, and I cannot 
•d^^ better than cite the words of Farwell's Work on Powers, published in 1874. In 
page 294 we read, ' Each case must depend on the intention expressed in the 
particular instrument creating the powers ; no general rule can be laid down, 
except that the words '' all " and '' every " are mandatory, and make it necessary 
that each object should have a share, and that " such " authorizes exclusion, 
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Abbott, «s unless a contrary intention appears.' Jeasel M. R in Yeale's Trusts (4. L. R. 
and Chan. Div. 65) says : — ^I have no doubt that is the law ; looking then at the 
^^^qnal °' ** '^ords employed by the testator, he made the bequest to the ohildren of Jehn. 
Octavius Macrae, which may be regarded as the same *' all " the children, and 
he did not use the word " sucli " of the children as John Ootavios Macrae might 
select. Stolworihy vs. Sanero/t (in 10 Jur. N. S. 762,) is in point, and it is 
approved of by Redfield on Wilh, Vol. 1 of 4th Edition, A. D. 1876 . The 
plaintiff will have judgment." 

Bamsay, J. — ^This is an action by the tutor of Humphrey GK)rdon Eversiey 
Macrae claiming on behalf of his ward one-fifth part of a l^acy under the will 
of the grandfather of the minor Mr. Macrae, as being one of the children of 
John Octavius Macrae, son of the testator. The clauseof Wm. Macrae's will under 
which respondent claims is as follows : 

^^ I give and bequeath unto my executors hereinafter named, for the nse, 
** benefit and behalf of the children, issue of the present or any future marriage 
" of my son, John Octavius Macrae, one-third of the residue and remainder of 
'^ my estate and succession, to have and to hold the same upon trust ; firstly, tio- 
'' invest t!ie proceeds thereof in such securities as to them shall seem sufficient. 
''and from time to time to remove and re-invest the same, and during, the life of 
'' my said .son, John Octavius Macrae, to pay the rents and revenues derived 
''therefrom to my said son for his maintenance and 8upport,and for the maintenance 
" and support of his family, And, secondly, upon the death of the said John 
" Octavius Macrae, then the capital thereof to his children, in such proportion 
" as my said son shall decide by his last will and testament ; but in default of 
''such decision, then share and share alike, as their absolute property forever. " 

J. O. Macrae, on the 5th April, 1880, made his will, by which he disposed of 
the above trust funds thus : " I will, bequeath, direct and appoint that my son 
John Ogilvy Macrae, and my three daughters, Lucy Caroline Macrae, Ada 
Beatrice Macrae, and Catherine Alice Lennox Macrae, shall be entitled equally,, 
share and share alike, to the trust fund over which I have a power of appoint- • 
jnent under my father's will." On the 25th January, 1881, J. Oct. Macrae had 
a son, to wit, the said Humphrey^ and on the 12th May, 1881, J. Oct died. 

It is contended that, by the will of Wm. Macrae, a substitution was created in 
favor of all the children of John Oct., that the <;r^^ had power to distribute the 
fund in reasonable proportions, giving a substantial part t) each, but that he ooald 
not exclude any one or more of the children, nor could he give merely an illnaory 
sum to one or more, thus practically excluding him. That as John Oct. had 
excluded one of the children he had not executed the power conferred upon him 
by the will of Wm. Macrae, and that, therefore, the children came in, share and 
share alike. 

Appellant, on the other hand, contends that the fight to distribute the fund 
among the children of John Oct. " in such proportion as my said son shall decide by 
his last will and testament*' permitted John Oct. to select those of his ohildren. 
he chose. 

Curftos to say, this question of purely French kw has been iigaed aih 
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decided in the Coart below, without reference to a single French authority ; but Abbott, es 
we have been referredjto the English law as *' written reason " " of the highest and 
▼alue." It will readily be adnuttcd that written reason, wherever it comes from, ^'^^q^^"' ®* 
is of the highest value, and not the less valuable because it is very scarce ; but, 
unfortunatelj, the English law referred to seemed to be nearly akin to unreason. 
It is only bj the help of repeated legit'lation that the law there has come down 
U) that reason from which I apprehend our law states. It was therefore quite 
unneoessary for us to make any Act similar to the English Act 37 & 38 Yic. 
Cip. 37. 

Under the Roman Law and under the old regime in France, there was a 
great qaestion as to the effect of the substitution of the children, or of a class^ 
as, for instance, relations, and at last it seems to have been determined that when 
the children of the grevi were called nominative they held of the original testa- 
tor, and that the father could not affect the disposition. When the children of 
the grevi were called colUctivdy there was great difference of opinion as to 
whether the father could select among the children, so as to give to some and 
exclude others. Although the affirmative of the proposition cannot be supported 
on a strictly logical argument, it seems to have prevailed. The argument, such 
as it waf«, is as follows : The object of the testator is the governing consideration in 
the interpretation of wills (de Beg., par. xii), creating a substitution in favor of 
children or of relatives indicates|an intention of keeping the property in the family,, 
therefore when the^^rev^ selects one or more in the class named, but particularly 
among his children, he is giving the most beneficial effect to the disposition of 
the testator. This argument is to be found in du Perier Liv. 3, Qu. 2. 

The following are some of the authors who have supported the affirmative : 

" Si le testateur en faisant le fid^i-commis a us^ d'un nom collectif, et sans 
Dommer les personnes, a g^n^ralement appel^ les enfanU de I'h^ritier, ou 
oeux de la fiimille, en oe cas Th^ritier est en faculty d*^lire tel ^des subs- 
titu^ que bon lui semblera ; d'autant qu'en cetto disposition, le testateur n'a 
><pa8 eonsiddrd les personnes, mais la quality des fid^i-commissaires, laqucUe se 
tronvant toute semblable en cHacun d*eux, il est suffisamment satisfait k la vo- 
loDt^ da d^funt par Th^ritier qui transporte tout I'h^ritage k un des substitu^s : 
wruTO est enim in /amUia, vel liberis reliquisse^ licet uni reb'querit, dit Mar- 
tian. £)t o'est k cette esp^ce qae les r^ponses de Papinian, ct autres Juris- 
eoDsultes doivent etre rappcrt^es. (Arrets d'Olive, Livre 5, ch. XIV. p. 
W5.) 

*' II est vrai que si le testateur n'a point appcl^ Ics fiddi-commissaires en par- 
tieolier, mais en gdndra), par un nom collectif, et que la restitution soit con^ue 
ta termes fid^i-commissaires, dirigds 4 la person ne de Thdriticr, oomme s'il Ta 
charge de laisser les biens k ses enfants, ou i ceux de la famille, il pent 
ehoisir entre ses enfants an premier cap, ou parmi ceux de sa famille, au second, 
oeltii qui lui sera le plus agr^able, et il satisfait k la volontd du testateur, pourvu 
qa'il ne mette pas les biens hors de sa famille ou s'il les laisse k I'un de ses en- 
fants." (Rioard Tom. II, Traits III, ch. XI, Part. II, No. 63.) 

It will be observed, however, that this is not exactly the question here. 
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Abbott, es There is a special power f»ivcn to select, and, so far as I know, the exercise of 
^ '^K and ' that power to favor one, to exclude absolutely another, has never suffered 
^'^^^^^l"' ^ ^^y difficulty. See du Perier, already cited, p. 237, 8. 

" Mais ces m§mes lois nous font voir aussi qu'il n'est pas absolument n^oes- 
sairo que la faculty du choix et de Felection soit donn^ cxpress^nient par 
le testateur, et qu'elle le pent Itre tacitement, et par Ics conjectares tirto 
des termes de sa disposition et de la quality des pcrsonnes et autres circons- 
tances, qui montrent que I'^lection favorise Tintention et la disposition du t^ 
t iteur, qui est une proposition d'autant plus Equitable, qu'il peut raremeot 
fe'ensuivro de fScheux inconvdnients ; et qu'au contraire clle peut produire de 

tr^s-bons effets." 
* ♦ ♦ 

'' C'est pourquoi encore que r^guU^rement Th^ritier gr^v^ n*ait point de 
choix et d'^lection quand le testateur ne la lui a pas donn^e, cef te r^gle doit cesser 
quand les circonstanoes de la disposition font voir que T^lection n'cst point 
oppos^e d* Fintention et 4 la fin que le testateur s*est propose ; etc'estaiosi 
que Berengarius Fernandus Ta entendu^ ct que les Arrets du Parlements de 
Toulouse Tout jug^, comme il paratt par le discours de tous ces autcurs; etc. 
But it may be said that giving to one child is not giving each a proportion. 
The answer is not strictly, but it is an exercise of the power as substantially as 
if the gr6v6 had given a nominal sum, which, evidently, be had a right to do. 
To adopt the notion of English equity, sow abandoned, would be to involve our- 
selves needlessly in a labyrinth of troubles, into which we are not invited by any 
authority of our law. To contend that the original testator's manifest intention 
was to be defeated, because of the failure to do what is meaningless, appears to 
me to be untenable under any reasonable system of law, and certainly cannot be 
entertained for an instant under ours. 

The following was the written judgment pronounced by the Court of Appeal : 

'' The Court * ^ * considering that the late Wm. Uacrac, in and by 
his last wi^ and testament, executed before witnesses, on the 3rd of March, 1868, 
gave and bequeathed unto his executors for the .use, benefit and behalf of the 
children, issue of the then present or any future marriage of his son, John 
Octavius Macrae, one-third of the residue and remainder of his estate, to pay 
the rents and revenues thereof to this said son during his lifetime, and after the 
death of the said John Octavius Macrae, to pay the capital thereof to his chil- 
dren, in such proportion as the said John Octavius Macrae should decide by his 
last will and testament ; but, in default of such decision, then share and share 
alike, as their absolute property for ever ; 

*' Considering that it is also in evidence that the said John Octavius Macrae 
was twice married, firstly to Dame Victoria St. George Ritchie, of which marriage 
there was issue four children, to wit, Lucy Caroline Macrae, now of age, and 
one of the defendants (now appellants), John Ogilvie Macrae, Ada Beatrice 
Macrae, and Catherine Alice Lennox Macrae, who are still minors, and are now 
represented by their tutor, Harry Abbott, the other defendant (appellant) ; and 
secondly, od the tweily-ninth November, 1879, to Dame Ma^-y Ann Jennay, 
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of which marriflge there is issae one ohild, to wit, Hamphrej Gordon Eversley Abbott, e9 
Macrae, bora on the 25th of January, 1881, and now represented by his tntor, and ' 
the plaintiff (respondent) in this cause ; ^^®*^°' ^ 

'^ CoDsidering that the said John Getavins Macrae died on the 12th of May, 
1881, after having made his last will and testament, of date the 5th of April, 
1880, whereby he directed that his son, John OgiWie Macrae, and his three, 
daughters, Lucy Caroline Macrae, Ada Beatrice Macrae and Catherine Alice 
I^nnox Macrae, should be entitled equally, share and share alike, in the trust 
hnd over which the said John Octafius Macrae had a power of appointment^ 
uder his father's wiU ; 

'^ Considering that the said John Octavius Macrae had by law, under the 
disp)sition of the will of his late father, William Macrae, not only the right to 
apportion between all his children, as well those of his then existing marriage or 
of anj future marriage, but also the right to dispose of said property in favor of 
one or more of his said children, to the exclusion of the others, as he has don» 
by his said last will ; 

" And considering that the respondent in his said capacity has no right to anjr • 

portion of the property claimed by his action, and that there is error in the judg- 
ment rendered by the Superior Court, etc., etc. — This Court doth reverse, ete.. 
and action dismissed." 

Judgment of S. C. reversed. 

Abbott dt Co., for appellants. 

Strachan Bethune ds Co., counsel. 
Girouard de Co,, for respondent. 
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MONTREAL, 2l8T MAY, 1884. 

Coram Hod. Sir A. A. Dobion, Ch. J., Eamsat, J., Cross, J., Tsssiia, J., 

Babt, J. 

No. 12. 

SUNDBBRG, 

Appkllaht ; 



WILDER, 



RlSPOlTDBMT. 



Hbld]:— That this Court has no jarisdiction to order the record to be remitted to the Court below 
for the purpose of oonrectlng an error in the eopy of Judgment fomtng part of the tama- 
eripty much leaa to order tJlie Court below to rectify anoh order. 

- DoEiON, C. J. — Id this case the respoDdeot asked that the record be sent 
1>aok to the Court below, Id order to have ao error corrected Id the copy of jadg- 
mcDt, and that the neoeasarj order be given to the Court below and to the Judge 
thereof to cause the said error to be rectified. It appears that the draft of jud^;- 
meat as prepared by the judge was correct, but iu the r^stration a clerical error 
had becD made by which a wrong number was given in the description of cer- 
tain land. The judgment as registered was not the judgment of the Court- 
There were English precedents which went a long way in permitting such errors 
to be rectified. But it was evident that the Court here had no authority. This 
error must be corrected by the Court below. It was not necessary to send back 
to record. The Court below could correct the error in the registration, and when 
that was accomplished it was possible that a correct copy could be produced 
here and admitted in the place of that which contained the error in question. 
At present the motion must be rejected. 

Bambay, J., concurred, but for somewhat different reasons. The judgment, 
in his view, was the judgment registered, but a purely clerical error could be 
corrected whether it was made by the judge or by the clerk. Here it was a mere 
question of misdescription of property — one of those things which members of 
the bar ought to settle among themselves. If they did not do so the Court had 
a means in its power of letting them know what should have been done. 

Motion rejected. 
lve$y Brown ds French^ for appellant. 

Camirandj Hurd ds Frastfy for respondent. 
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MONTREAL, 2l8T MAY, 1884. 

Coram Hod. Sir A. A. DoRiON, Ch. J., Monk, J., Kamsat, J., Cross, J., 

Baby, J. 

No. 456. 
THE ST. LAWRENCE AND CHICAGO FORWARDING CO., 

Appillamt ; 

AMD 

THE M0LS0N8 BANK, 

RiBPONDIHT. 

HiLD :«1. ThAt the respondent hmd not m legal Msignmentof the bill of lading, the labject matter 
of the present inlt, or of any part of the cargo represented hereby, before it had been 
folflUed, was ezhausted,aiid had become effete. 

2. That prior to any assignment of the bill of lading to the respondent the appellant had 

delirered the cargo to the true holders of the bill of lading and consignees of the cargo. 

This was an appeal from the Judgment of the Snperior Court at Montreal, reported in the 

25th L. a J. p. 324. 
The following is a copy of the written Judgment so rendered by the Superior Court :— 

La Conr * * * 

CoDsid^rant que la demanderesse a prouvd les priocipales allegations de sa 
demande, et sp^ialement que le bid en question en oette cau&e, a dtd transports 
pur la ddfenderesse, de Portsmouth, pr^ Kingston, dans la Province d'Ontario, 
en Tertu d'un contrat tacite ou verbal, qui n'etait que la continuation du oon- 
trat^contenu dans le connaissement Exhibit num^ro deux de la demanderesse; 
que la d^fenderesse et ses employes n'ayaient pas d'autre autorite, pour trans- 
porter ce grain de Kingston k Montreal, que oelle contenue dans ce connaisse- 
ment qui mettait la cai^aison k ses soins, et qu'clle a accept^ oe soin, et qu'elle 
a, en consequence, fait le transport a Montreal avec Tentcnte qu'elle serait pay^ 
pour oe transport, au taux ordinaire du fret par le propriScaire de la oargaison, 
propriStaire dont la connaissanoe lui serait dSvoiiSo au mojen de la production 
da connaissement en question qui indiquait que la cargaison deyait-6tre livrde k 
I'ordre de Bejnolds Brothers, les chargeurs 

Considdrant que ce connaissement, tout en n'dtant pas strictement conforme 
anz dispositions de la loi, Stait connue de la defenderesse qui en avait une copie 
pour son propre usage, et qui do fait s'y est oonformSe partiellement en trans- 
portant le bid k Montreal : Considdrant que le dit connaissement etait snffisant 
pour faire connaitre k la ddfenderesse et k ses employes et officiers, que la car- 
gftison n'etait livrable qu*£L I'ordre de Keynolds Brothers ou de leurs cession- 
naires ; 

Considdrant que hi demanderesse est devenue, pour valable consideration et 
par endofisements rdn;ulier8, propridtaire d'une portion de la cargaison mention- 
Ddedans le dit connaissement ; savoir de 15,500 boisseaux de bid de la qualitd y 
mentionnde et valent $16,275 ; 
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The St. Law- Consid^rant que la d^feDdererae n'a pas proav^ les all^tioDs de sa defense, 

Chica|fo For- et Bpecialement qa'elle D'a pas proay^ avoir fait an oontrat distinct et ind^pen- 

^'^anif ^^ ^^^^ ^^ ^^^ connaissement avec Crane k Baird, k Montreal, poor le transport de 

The Molsona la cargaison de Portsmonth on Kingston, Ontario, jnsqn'A Montr^l, qnoiqu'elle 

est sp^ialement all^gn^ ayoir fait tel oontrat distinct avee Crane & Baird, 4 

Montreal ; 

Consid^rant qnesnr offre par la demanderesse de la remise da dit connaisse- 
ment k la d^fenderesse, oelle-ci a refas^ de lai liyrer les dit $16,500 boissaax de 
bl^ qai sent la propri^t^ de la demanderesse ; 

Consid^rant, cependant; qae les diff^rentes parties de cette transaction 
ont ^t^ faites ayec an grand relfiohement des rdgles propres k oonseryer Pordro 
dans les affaires commerciales, et que les deux parties ont particip^ k oe rel&chc- 
ment qui a ^t^ la cause du pr^nt litige ; 

Benvoie les defenses de la d^fendcresse et condamne oelle-ci pour Ics causes 
^nonc^ JaDS la demande, k liyrer k la demanderesse, sous quinze jours de octte- 
dnte, la qunntitdde $15,500 boisseaux de bl^ de la quality mentionn^ dans la- 
demande ct dans le connaisement, et qui sont la propri^td de la demanderesse 
etk d^faut par la d^fendercsse de cefuire dans le dit ddlai, elle est oondamn^e k 
payer ilia demanderesse ladite somme de $16,275 yaleur du dit bM, ayco in- 
t^ret sur cette somme a compter du 29 B^mbre, 1880, jonr de Tassignation 
et les d^pcns, except^ ceux d'Enqu^te, distraits k Messieurs Abbott, Tait & 
Abbott, Avocats de la demanderesse, chaque partie payant ses frais d'Enqudte,. 
en par la demanderesse payant les charges suiyant le ooDuaissement, lesquels sont 
de $1240, dont neufcent trente piastres pour le fret de Toledo k Portsmouth, et 
$310 pour le fret de Portsmouth ou Kingston, dans la Proyince d'Ontario ik 
Montreal susdit." 

Cross, J. — As appears by the bill of lading prodaoed in this case, fieynolds 
Bros, shipped from Toledo 16,500 bushels red winter wheat by the schooner 
Falmouth, L. D. Becker, master, bound for Kingston, Ontario, the cargo to be 
deliyered as per address in the margin as follows : ^* Order Beynolds* Bros. ; 
*^ notify Crane & Baird, Montreal, P. Q. ; care St. Lawrence & Chicago For- 
" warding Co.," implying that, although the yoyage of the schooner ended at 
Kingston, the cargo was intended to be put in charge of the appellants, destined 
for Montreal, Crane & Baird to be put upon their diligence by notice for any 
interest they had or might acquire in the cargo. The Falmouth arriyed at 
Portsmouth, near Kingston, on the 3rd or 4th of September, 1880, where the 
appellants, accustomed to take charge of similar cargoes for Crane k Baird, re- 
oeiyed it, and put it on board one of their barges, the Mohawk, together with 
4,000 bushels similar wheat transhipped from the schooner Willie Keeler. The 
appellants, acting as agents for the owners of the cargo, or whomsoeyer it might 
concern, the ordinary carriers for Crane & Baird, paid the lake freight to the 
master of the Falmouth, taking a receipt, which runs as follows : — 
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Kingston, Portsmouth Harbx)ur, The St. Law- 

rence and 

Gth September, 1880. Chicago Fpr- 
^ ' warding Go. 

"8990 received from the Sf. Lawrence and Chicago Porwardiricr Co., as TheMolsona 

" agents for the owners of cargo, the sum of J990, being payment in full of Bank. 

" freight on cargo of wheat carried in schooner Fahnouth, from Toledo to 

*^ KingstODy Portsmouth Harbour, and nil other claims to date. 

** (Signed), L. D. Beckbr." 

No new bill of lading was issued by the master of the' Mohawk, nor by anyone 
representing that vessel, but Mr. Maefarlane, agent for the appellants, and 
acting for them at Kingston, signed a memo across the face of the bill of lading 
t>f the Falnaouth as follows : " iieceived this cargo St. L. & C. F. Co., signed J. 
" H. Macfarlane," thus constituting themselves agents or trustees for the owners 
of the cargOy with the knowledge that fhe bill of lading made it deliverable to the 
order of Sejnolds Bros., with the indication that Crane & Baird had, or were to 
liave, sooiething to do with the cargo as consignees or otherwise. The appellants, 
4ipparently from the first, looked upon them as consignees, and that tiiey were 
carrying the wheat for them, which '^»erhaps was correct, as the Falmouth's bill 
of lading appears to have been transmitted to them. The Mohawk Icfl King- 
ston on the 6th September in company with the barge Alfred, another of appel- 
lants' veasels, carrying the balance of the cargo of the Willie Keeler, the Mo- 
hawk reaching Montreal on or about the 10th of September, and on that day, at 
the request of Crane k Baird, there was delivered o\' her cargo to the steamship 
Canadian 15,500 bushels, and on the 11th September to the steamship Balton, 
for M^agor Bros., 1,900 bushels, in all 17,400, or an excess of the Falmouth's 
«aigo to the extent of 9Q0 bushels. This surplus was a portion of the 4,000 
bushels which had been discharged into the Mohawk from the schooner Willie 
Keeler. The balance of the cargo of the Mohawk, consisting of 3^088 bushels, 
was delivered to Messrs. Bcddall & Co., on an order as follows :^ 

Montreal, 11th September. 

*' No. 3907. 

^'- St. Lawrence and Chioaqo Towage Co,. 

*< Please deliver Messrs. Beddall & Co., or bearer, 15,500 bushels red winter 
*' wheat, 

'' (Signed), Crane & Baird, 

'' Per W. J. Craig." 

Bushels. 
*' September 14d), ex Mohawk to steamship Pappina for Beddall & Co. 3,088 
'' September 16th, ex Alfred to steamship Pappina for Beddall & Co. 6,455 
^'September 17th, ex Alfred to steamship Pappina for Beddall & Co. 5,524 
" September 18th, ex Alfred to barque Sarah for Beddall & Co 429 

15,496 
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The St. Law- The appellants paid for fourtceD bushel?, the quaotity short on the entire of 
Chicago For- the cargoes of the Falmouth and Willie Keeler, making the last mentioned 
^^^^d ^^' ^^^^^^ anrount to net 15,500 bushels. On the 14th September Beddall k Co. 
The MolsoDs applied for and obtained from the Molsoos Bank an advance of $16,275 on the 
strength of the bill of lading per schooner Falmouth, which then bore the follow- 
ing endorsement : — 
" Reynolds k Co. 

" D. Macphie, Esq. 
'* Deliver to Messrs. Beddall & Co., or order, 15,500 bushels of the within 
** cargo. 

*' Signed, Crane k Baird. 

" Endorsed, Beddall k Co." 

** The transaction was entered in the special loan book of the bank as follows : 
—''September 14. Demand Loan, 7 p. c.,' $16,275. Bill of lading dated 28th 
"August, 1880, 16,550 bushels No. 2 red wheat: 15,500 endorsed over bj 
" Crane & Baird. Schooner Falmouth, Toledo, O." 

The Molsons Bank, contending that the loan they made never having been 
repaid, and the wheat pledged to them never having been delivered to 
them, nor the proceeds thereof paid to them, they are entitled, as the 
holders of the Falmouth's bill of lading, to call upon the appellants,, 
as the carriers of the wheat, to produce it or to pay them its value. They have 
accordingly brought their suit to enforce the claim so made by them, in which 
suit they allege that, by the custom of trade, the appellants, forwarders of the* 
wheat from Kingston, are held to the same obligations as if they had been sign- 
ers of the original bill of lading, which they allege has force and effect until 
the cargo reached its destination at Montreal, and the appellants, as such for- 
warders, were bound to have demanded and secured the surrender of the Fal- 
mouth's bill of lading on delivery being made by theni to the holder thereof. 
The appellants, on their part, plead and contend that they did not undertake to 
carry the wheat in question under the bill of lading of the Falmouth, to which 
they were no party, but undertook to carry both cargoes, that is of the Falmouth 
and Willie Keeler, from Kingston, for Messrs. Crane k Baird, the consignees 
of both cargoes, to whom they were duly delivered in the manner already ex- 
plained; that the attempted endorsement for part of the cargo was invalid, and 
they had no notice thereof until long after the due delivery of the wheat, and 
that Molsons Bank was guilty of gross negligence in the matter. That Molsons 
Bank was aware of the delivery of the wheat and authorized Beddall k Co. to 
ship it in the manner in which it was done, and substituted for the original bills 
of lading the shipment to Europe and exchange drawn against them, whereby 
the Molsons Bank suffered no loss ; to which the Molsons Bank replied, that 
they had bought from a broker the exchange appellants referred to, and paid for 
it in cash without any knowledge of its being the proceeds of the wheat in ques- 
tion. The bill of lading, endorsement and orders above referred to are put in proof, 
as well as the deliveries of the wheat, the advance of the bank, and their entry 
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of the loan in their special loan book. The proof makes it apparent that the two 1*be St. Law- 
oargoes, that is of the Falmouth and Willie Eeeler, transhipped by the appe]- Chicago For- 
Imnts into their barges Mohawk and Alfred, were both controlled and disposed of warding Co. 
by Crane & Baird as the consignees thereof, and that the cargo of the Willie The Holsons 
Keeler was by them substituted to replace the previous delivery they had made 
of the caj^o of the Falmouth, but that the Molsons Bank failed to get their 
quantity or any part of it from any source. Witnesses have also been examined 
in support of the alleged custom of trade, which imposes the obligations in- 
enrred under the first bill of lading upon the carrier, who accepts a cargo car- 
ried to an intermediate port to forward it to its final destination by an additional 
transit, and such ultimate carrier being required to procure the surrender of the 
original bill of lading, to free himself from responsibility, and have given these 
opinions affirmatively on these propositions. An attempt was also made on 
behalf of the appellants to show that the Molsons Bank got the bills of exchange 
drawn against the last delivery of wheat which Beddall appears to have claimed 
was a repayment of the loan, and although it may be supposed his view of the 
imputation of certain subsequent payments left the advances in question covered, 
this is not oonsistent with the statement of the bank manager, Mr. Elliott, who 
explains that this being a special loan, the money subsequently received applied 
to other transactions. Mr. Beddall being shortly after the transactions in ques- 
tion suffering from his last illness, and having died soon ailer, his explanation 
eould not be obtained as part of the evidence ; but it appears certain that if 
the Molsons Bank did not recover the wheat in question, they would fall short 
of being covered to an amount at least equal to that in dispute in this suit. Ab 
a ground of defence, this pretension of the appellants may bo discarded as not 
proyed. Then as regards the grounds on which the liability of the appellants is 
chiimed ; such liability if it exists must result from the obligutions assumed by 
them in accepting the cargo at Kingston, and a failure on their part to fulfil 
these obligations. The first enquiry should be, therefore, as to the extent of 
these obligations. The usage of trade might be useful in determining the man- 
ner and conditions on which cargoes in the like circumstances were forwarded 
to their destination, but could scarcely alter the established significance of the 
documents used, or the legal relations of the parties according to the facts of the 
case, or make liability depend upon obtaining the surrender of a document if it 
had exhausted its efficiency and ceased to have any operation. The appellants, 
being carriers, accepting a cargo with the knowledge of the conditions and objects 
for which their predecessor held it, knowing that it had been made deliverable 
to the order of Beynolds & Co., that its destination was Montreal, and that there 
Crane & Baird were to be notified, implied that the appellants took upon thorn 
selves the duty of delivering to Reynolds or assigns, and that Crane & Baird, for 
some interest, present or prospective, should be notified. That they, the appel- 
lants, were to hold the cargo in trust for these purposes ; but it was not thereby 
implied that they held it under the Falmouth^s bill of lading, or that they were 
subjected to all the conditions thereof, or that they were obliged to obtain ita 
surrender to free themselves from liability. It is true that in a certain sense a 
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The St. Law- carrier is held on his hill of lading until complete delivery of the goods has been 
Ghicaj^o For- made, and Capt. Becker would no doubt he liable under hb bill of lading until 
iT^^a"^^'^ be showed that he had complied with it bj a complete delivery according to its 
Tbe Molsons tenor. The cases cited on this point turn upon the necessity of a delivery to a 
^" ' warehouseman in place of merely landing the goods. In this instance the appel- 
lants may be said' to occupy towards the holder of the Falmouth's bill of lading, 
or rather towards the owner of the wheat, a similar position to that of a ware- 
houseman who has received the goods from the ship, and should keep them for 
• the owner or holder of the bill of lading, which the af)pel]ant8 contend they have 
done. They might be liable for fault in delivering to other than the apparent 
proprietor against a party having a good title and doing diligence to assert it 
Let us now- see whether a title to the delivery of the wheat in question ever 
passed to the respondent. The endorsement by Beynolds & Co. was general, 
and passed the bill of lading to the bearer.' The Molsons Bank got any title 
they had through Crane & Baird, that firm must consequently have been hold- 
ers of it, and this accords with the assumption of the appellants that Crane & 
Baird were the consignees of the cargo, which other facts would seem to indicate, 
although perhaps not conclusively as to the exact time at which the cargo was 
assigned to them. There is no date to the partial endorsement by Crane & 
Baird to Bkldall k Co., it being in the form of an order addressed not to the 
appellants but to D. Macphie ; but it was only on the 14th September that 
Beddall presented himself at the Molsons Bank to obtain a loan, the presumption 
is that Beddall & Co. did not get their title before the 14th, and certainly Mol- 
sons Bank could have had no title before that date, but at that date none of the 
cargo of the Falmouth remained ; it had all been delivered into ocean-going 
vessels, on the order of Crane & Baird, at that time in possession as assignees of 
the Falmouth's bill of lading, and consequently established as the true consignees 
of the cargo. There was, no doubt, intended to be substituted in place of it the 
wheat ex Willie Keeler, 900 bushels of which only had been absorbed in the 
previous deliveries ; hence the order addressed to the appellants, dated 11th 
September^ '* Please deliver Me&srs. Beddall k Co., or bearer, 15,500 bushels," 
applying to wheat that remained of the cargo of the Willie Keeler, and being 
doubtless the substituted wheat intended to be transferred to the Molsons Bank 
in place of the cargo of the Falmouth, and being only for part of the cargo, vii., 
15,500 bushels remaining in place of the full cargo of 16,400 bushels, the differ- 
ence, 900 bushels, having been absorbed in the previous deliveries, consequently, 
when the loan was granted, no wheat of the cargo of the Falmouth remained, 
tior could be transferred to the Molsons Bunk, and the substituted wheat, 
according to the pretensions of Beddall and the respondents, was atlerwards 
accounted for to the Molsons Bunk, but not as far as the proof goes in such man- 
ner as to extinguish the loan in question. The negotiability of bills of lading 
have never been put upon the exact footing of bills of exchange. If the compa- 
rison were made, they would be found to have some resemblance to negotiable 
bills whose date of maturity was uncertain. An overdue bill of exchange has 
to be taken subject to the equities opposable by the previous holder. This 



COURT OP QUEEN' S BENCH, IS&h 133 



should be peculiarly applicable to a previouB holder of a bill of lading. The law The St. Law* 
which imparts to it a negotiability does not exempt the holder from the ezercibe Chicago For- 
of reasonable diligence. An advancer on a bill of lading should exercise reason- wa^i°K C<>* 
able diligence as regards the cargo it purports to represent. With sea-going veb' The Molsoas 
Bcls it is customary to give a general notice through the press when the ship ' 

discharges its liability by placing the goods on the wharf. In the present in- 
stance the cargo was overdue when the Bank took the bill, and an unreasonable 
time elapsed before they made enquiry concerning it. Althongh some vague 
enquiries seem to have been previously made, it was not until the 19th October 
that the Bank made a serious demand upon the appellants for the wheat. A 
custom of trade which would hold the carrier until he procured the surrender of 
the bill of lading of the previous carrier would not be reasonable. If even the 
Bank were r^ular endorsers of the bill of lading there is a question as to what 
inti^rest the endorsement would pasp. By Art. 2421 of the Civil Code the 
holder of a bill of lading to order may transfer his right,cndor8cment and delivery, 
and the ownership of the goods, and all right and liabilities in respect thereof, 
are held to pass thereby to the assignee, subject, however, to the rights of third 
persons. The power conferred by the statutes to accept transfers of bills of lading 
as collateral security for advances, may not be quite so ampler The language 
used in sec. 46 of the Dominion Act 34 Yic. cap. 5, still in force, is as follows • 
— " And such bill of lading, specification or receipt being so acquired, shall vest 
in the bank from the date of the acquisition thereof all the right and title of 
the last previous holder thereof." When Beddall endorsed the bill in question to 
the Molsons Bank he had already parted with all his interest in the cargo. 
Could any title to it pass to the Bank under the circumstances ? There is a 
further difficulty : — Was the order given by Crane k Baird to Beddall & Co. on 
the back of the Falmouth's bill of lading and endorsement of it? The order 
was addressed not to the appellants but to Macphie, without any indication of 
quality as agent or otherwise, and, therefore, incomplete, even as a delivery order. 
It was not for the entire cargo but only for a portion thereof. It was, in fact, 
not an endorsement, but a mere delivery order, therefore of no eflfect until the . 
holder of the wheat should attorn to the person who was to receive and consent 
to hold on his account, or at least be notified to do so. Beddall ft Co.'s signature 
after this order was rather an endorsement of the order than an endorsement of 
the Falmouth's bill of lading. The Superior Court, however, took a different 
view of the case, and held that the Molsons Bank had got a valid transfer of 
the bill of lading of the Pulmouth ; that its conditions were obligatory on the 
appellants, who were liable for the cargo, having failed to procure the surrendev 
of the Falmouth's bill of lading when they parted with the cargo. They (Con- 
sequently condemned the appellants to restore the wheat in question, or pay its 
value. This Court, for the reasons above given, reverses that judgment and dis^ 
misses the action of the Molsons Bank. 

Monk, J., dissenting, was of opinion that the judgment should be confirmed. 
There were one or two points which he thought were essential : first, were th« 
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The St Law- appellaDts bound to deliver the wheat at Montreal according to the exiseooies of 

r6DC6 and 0*3 

Chicago For- the bill of lading ? Secondly, did the bank use diligence before they entered 
warding Co. i^^ ^^^ transaction, and afterwards ? As to the first point, the appellants 
Tbe Moldons received the wheat at Portsmoath near Kingston. They took a copy of the bill 
of lading, acknowledged receipt of the wheat, and transferred it into one of their 
barges. This showed that they understood their obligations. It was said that 
there was no new and distinct contract. His Honor did not think it was 
necessary to have one. The arrangement was for the convenience of trade and 
forwarding cargoes. The custom of trade was proved to be a reasonable one. 
The appellants undertook to forward the wheat under precisely the same obliga. 
tions 86 were contained in the first bill of lading. The result was that the wheat 
^ was deliverable by the appellant'i only on the production of the original bill of 

lading, and this stated that the wheat was to be delivered to Reynolds Bros, or 
their assigns. But the bill of lading was not presented at all ; the appellants 
delivered this wheat upon the production of a mere delivery order. They stated 
so themselves. Mr. McPhie says in his evidence : I delivered this wheat upon a 
delivery order, when I should haye had the bill of lading. The delivery then 
goes for nothing at all. So the case stood thus : the wheat pledged to the bank 
was delivered ircegularly. The forwarding company was deceived by Beddall. 
His Honor was of opinion that unless the Court was prepared to sanction 
something which resembled fraud, the claim of the bank should be sustained, and 
the appellants should be held to fulfil the obligations of the bill of lading. 

JDoRlON, G. J., concurred in the judgment of the majority. The bill of ladbg 
was an obligation to carry the wheat from Toledo to Kingston, and deliver it 
either to Reynolds or his assigns. The wheat arrived at Kingston, and was 
delivered there to the Forwarding Company. They were acting for Crane A 
Baird, who were the holders of the original bill of lading. When the carrier who 
had signed the bill of lading delivered at Kingston his obligation was fulfilled. 
But it was said that the Forwarding Company which carries goods from Kingston 
to Montreal had become liable for the obligations of another company which 
could not be sued upon the bill of lading at all. The bill of lading was at an 
end when the wheat was delivered at Kingston. No doubt the Forwarding 
Company had an obligation to fulfill. They were liable to Crane & Biird, and 
they delivered the whent to Crane <& Baird four or five days before the Molsons 
Bank ever cam& into possession of the bill of lading. There was no authority for 
the pretension that the carrier was bound to take back the bill of lading. The 
Molsons Bank trusted Beddall, who deceived them. The appellants delivered the 
goods to the rightful owner and their obligation ceased there. Therefore the 
bank had no claim against the Forwarding Company, and the judgment of the 
Court below, which maintained the action of the bank, was wrong. There jras 
another point : His Honor doubted whether there was a valid transfer of the 
bill of lading, as only a part of the goods was included in it. However, the 
decision of the Court did not re.«ton this point. The ground of the judgment 
was that the bill of lading had become cffotc when the goods were delivered at 
Kingston. 
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Ram SAT, J — The bank brought an action on a bill of lading transferred to Th* S*- ^V^^ 
the bank for an advanoe to the firm of Beddall k Co. The bill of lading is in Chr^*For- 
the following form :— warding Oo. 

ToLiDO, 0., Angast 28, 1880. The MoIbodi 

Shipped in good order and condition by Bcjnolds Bros., as agents and for- 
warders, for account and at the risk of whom it may concern, on board the 
ichooner Falmouth, whereof S. D. Becker is master, bound from this port for 
Kingston, Ontario, the following articles as here marked and described, to be 
delivered in like good order and condition, as addressed on the mar<:in, or to his 
or their assii^ns or consignees, upon paying the freight and charges as noted below 
(dangers of nayigation, fire and collision excepted). 

In witness whereof, the said master of said yesscl hath affirmed to two (2) 
bills of lading, of this tfnor and date, one of which being accomplished the other 
to stand void. 

16,500 bush. No. 2 red wheat. 

• 

Freight to Kingston to be 
6 cents per bushel. 

(Signed), S. D. Becker, 

Master. 

Order Ecynolds Bros. Notify Crane & Baird, Montreal, P. Q. Care St. ^ 
Lawrence & Chicago Forwarding Company at Portsmouth Harbour, near King- 
ston, Lake Onturio. 

The declaration then goes on to allege that the meaning and intent of the 
address on the margin of the bill of lading was, that the wheat should be carried 
and conveyed to Portsmouth Harbour on board the Falmouth, and then be 
delivered to the appellants, to be carried and oonveyed by them to Moutreal, and 
to be there delivered to the order of Beynolds Bros., and that the said firm of 
Crane & Baird should be notified of the arrival of the wheat. That, upon the 
execution of the bills of lading, Becker delivered the original to Beynolds Bros., 
and retained the copy or duplicate. That Beynolds Bros, endorsed the original 
bill of lading, and delivered it to Crane k Baird and that Crane k Baird there- 
upon endorsed it specially by an endorsement addressed to D. Macphie, the agent 
of the appellants, by which endorsement they required him to deliver to Messrs. 
Beddall k Co., 15,500 bushels of the cargo mentioned in the bill of lading, they 
(Crane & Baird) paying all freight charges. That having so endorsed the bill, 
Crane k Baird delivered it to Beddall k Co. That, by the custom of trade and 
of merchants from time immemorial, when grain destined for Montreal is shipped 
from Western ports like Toledo, on a schooner like the Falmouth, under bills of 
fading like the one set forth in the declaration, such grain is conveyed on board 
the schooner to Portsmouth Harbour and is there transhipped from the schooner 
into other vessels belonging to other carriers by the water, to be by them con- 
veyed to Montreal, and to be there delivered in accordance with the terms of the 
bill of lading, or according to instructions received from the master of the 
schooner. And that, by such custom, the grain so transhipped is conveyed t4^ 
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^^^JjJ^" Montreal by such other carriers, and delivered there in accordance with the 
Cnicago For- terms of the bill of lading, or instmctions received from the master. It was 
i^Q^ ' further alleged that Beddall & Co., being holders of the bill and owners of 15,- 
^Bank^"" 500 bushels of the wheat, obtained the advance in question to the extent of 
$16,275 from the bank on the 14th September, 1880. It seems that the wheat 
arrived at Portsmouth Harbour on the 8th of September, and was delivered to 
appellant who put it on board of one of their barges called the Mohawk, and it 
arrived at Montreal on the 11th of September. The bank made a demand of the 
wheat on the 19th of September, and they were told it had been already delivered. 
The appellants met this action by a demurrer, which seems not to have been 
pressed to judgment se(>arately from the merits on which, Bubstantially, the whole 
case was decided. The pretensions of defendants, as well in law as in fact^ were 
that they were never parties to the bill of lading in question, that it was not on 
the 14th of September a negotiable instrument, that even if it was a negotiable 
instrument it eould not be transferred for a part, that the contract entered into 
by defendants was not a portion of any convention set out in the bill of lading 
but ''a separate and non-negotiable agreement entered into with the owners of 
the cai^ in Montreal and written on the copy in the possession of the captain 
of the schooner Falmouth." They further say that at the same time the Fal- 
mouth arrived at Portsmouth, another schooner, the Willie Keeler, also arrived 
with 16,400 bushels of the same kind of wheat consigned to Crane ABoird, that 
4,000 bushels of the Willie Keeler's cargo was put into the Mohawk with the 
cargo of the Falmouth, the rest of the cargo of the Willie Keeler being tran- 
shipped to the barge Alfred, and that the barges Mohawk and Alfred started for 
Montreal where they arrived on or about the 11th Sept., and then and there 
15,500 bushels of the cargo of the Mohawk was, on the order of Crane & Baird, 
delivered to the steamship Canadian, and 1,000 bushels to the steamship Dalton 
making the total of the cargo of the Mohawk. It is further alleged that subse- 
quently, to wit, about the 14th day of September aforesaid, Messrs. Crane ft 
Baird endorsed the Falmouth's bill of lading to Messrs. Beddall & Co., in the 
following terms : — 

" D. MacPhie, Esq., 

<' Deliver to Messrs. Beddall & Co., or order, 16,500 bushels of the within 
cargo, we paying all freight and charges. 

(Signed) , Cbanx & Baibd," 

It is also alleged that when Crane & Baird and Beddall & Go. endorsed the 
bill of lading to the bank, they knew that the wheat had been delivered. The 
defendants further allege that on the 14th September the firm of Crane & Baird 
gave to Beddall & Co., the following order for the same wheat, dated Montreal, 
11th September, 1880 :— 
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"No. 3,967. The, StW 

' rence ana 

" St. Lawrenee & Chicago Forwardiog Co. Chicago Foif- 

" Please deliver Messrs. Beddall & Co., or bearer, fifteen thousand five ^^^^§^®» 

hundred (15,500) bushels red winter wheat ex barges. The Molsons 

" (Signed,) Crane & Baird. 

** Per if . J. Craig." 
Thnt in obedience to this order the defendants delivered to Beddall & Co. 
14th September, ex barge Mohawk to sliipPoppina, bushels 3,088 
17th September, ex barge Alfred, to ship Pappina, bushels ... 6,445 30-60 
18th September, ex barge Alfred, to ship Pappina, bushels.. 5,524 

Bushels 15,057 30-60 

18th September, ex bai^e Alfred, to ship Sarah, bushels 429 

Total bushels 15,486 30-60 

That the.se deliveries, were iniiJo wit'iout the proliction of any bill of lading 
whatever, -and that plaintiffs were aware that B. & Co. had received ^his wheut, 
and had atithorized them to ship it to Europe. 

It will be seen that there is no material difference between the parties as to 
the question of fact, and that the decision of the Court ix^ust be based on 
questions of law. The Banking Act of 1880, 43 Vic. c. 22, s. 7, substitutes certain 
provisions for sections 45, 46, 47, 48, 49 and 50 of the 43 Vic. cap. 5. The 
substituted section 46 provides that ^Hhe bank may acquire and hold any ware- 
house receipt or bill of lading as coiluterul security for the payment of any debt 
incurred in its favor in the course of its banking business ; and the warehouse 
receipt or bill of lading so acquired shall vest in the bank, from the date of the 
acquisition thereof, all the right and title of the previous holder or owner thereof, 
and under this law it is contended : 1. That the bill of lading was extinct, and 
was not therefore such a security as would give the bank a lien on the goods ; 2, 
subsidiarily, that the goods were delivered under that bill of lading and were 
not Ciirricd on from Kingston to Montreal on thnt or on any bill oi' lading ; 3, 
that Beddall & Co. had no right to this wheiit on the 14th September, it having 
been all disposed of under the order of C. & B., therefore Beddall could convey 
no right to the bank." 

The substituted article 45 defines a bill of lading : <' The words ' bill of lading' 
when used herein, shall comprise all receipts for goods, wares or merchandise, 
accompanied by an obligation to transport the same from the place where they 
were received to some other place," etc. Avowedly this action is brought on the 
bill of lading, set out above, and the first question that presents itself is whether 
it is a receipt for goods accompanied by an obligation to transport the same from 
a place where they were received to some other place. If not, then it was not 
one of the documents to which the Banking Act has given the qualities of nego- 
tiability referred to. It seems to me that this is another way of saying that the 
goods having been delivered under the bill of lading it was effiete. At the argu- 
ment some little confusion was created by comparing the negotiability of ware-] 
house receipts and bills of lading to the negotiability of promissory notes. But) 
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The St Law- there is a Tost difiereDoe between them. Both pan by endonemcnt, that is to 
Chicago For- s^J} the title parses, but in the case of the promiMory note there ia nothing but a 
warding Go. i\i\q^ while in the case of the warehouse receipts and the bills of lading there it 
The Molflona or ought to be something more — ^a specific object which is pledged, and evidently 
that cannot pass unless it exists under the bill, as we said with r^ard to a ware- 
house receipt in Williamson and Ehind (22 J. 166). Of course the parties to 
the bill of lading who transferred it to the bank are liable for the production of 
the goods or to indemnify the bank ; but it is impossible to conoeive on what 
principle the appellants, who are not liable on the bill of lading in mny way, oaa 
be condemned upon it. There may be some special action that might implicate 
the respondents, but its existence is not even suggested. The action contends 
they were custodians of the wheat under the bill of lading, which clearly they 
were not. I am to reverse. 

Judgment reversed, Monk, J., dissenting 

The following Wits the written judgment in appeal : — 

The Court * * * 

Considering that the respondents have failed to prove the material allegations 
of their declaration, or that the appellants became parties to, or assumed the 
same obligations as the master of the schooner Falmouth contained in the bill 
of lading by him granted for the carriage of the 16,500 bushels of wheat in 
question in this cause from Toledo to Kingston, or that they, the respondents, 
had a valid assignment of the said bill of lading, or of any part of the cargo 
represented thereby, before it had been fulfilled, was exhausted and had become 
eflfete ; And considering that the appellants have proved that prior to any 
pretended assignment of the said bill of lading to the respondents, they, the 
appellants, delivered the said 16,500 bushels of wheat to the order of the said 
Crane & Baird as the true holders of the said bill of lading and consignees of the 
said 16,500 bushels of wheat, and entitled to receive the same. 

And considering that in the judgment rendered in this cause by the Superior 
Court at Montreal, on the 19th November, 1881, there is error. 

The Court of Our Lady the Queen, now here, doth reverse, canoely annul and 
set aside the said judgment, and proceeding to render the judgment which the 
said Superior Court ought to have rendered^ doth dismiss the action of the said 
respondents with costs, as well of this Court as of the said Superior Court. 

(The Hon. Mr. Justice Monk dissenting.) 

And on motion of MM. Girouard & McGibbon, attorneys for appellants, tbe 
Court doth grant them distraction of costs." 

Judgment of S. C. reversed. 
Oirauard ds Co., for appellants. 
N. W, Trenholmej counsel. 
Abbott de Co.y for respondent. 
Strachan Bethune, Q^C.^ counsel. 
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SUPEEME COUET OF CANADA. 

OTTAWA, APRIL 19, 1883. 

Present :— Sir W. J. RitchiB; C J., and Strong, Fourniib, Hbnbt, 

Tasohbrbatj and Gwynnb, J.J. 

WILLIAM flARRINQTON it al., 

{Drfendantt en garaniie in tht Superior Court), 

Appillamti ; 

▲KD 

NORTON B. CORSE, is^ualit^, 

{Plaintif en garaniie in the Supericr Court\ 

RlSPOMDlVT. 

A;N appeal PROM THE COURT OP QUBErS BENCH FOR LOWER CANADA 

(APPEAL SIDE). 

WiUj Conitructum of— Art, 889^ Civil Code — lAahility of Univtnal Legat4€ 

for hypothec on immoveablee bequeathed to a particular Legatee, 

On the 30Ui April, 1869, H. S., being indebted to J. P. in the sum of $3,000, granted a 
hypothec on certain real estate which he owned in the city of Montreal. On 28th 
Jane, 1870, H. S. made his will, in which the following clause is to be found : 
** That all my just debts, funeral and testamentary expenses be paid by my 
executors hereinafter named as soon as possible after my death." By another 
clause he left to W. H. [in usufruct, and to his children in property, the said 
immoTeables which had been hypothecated to secure the said debt of $3,000. In 
1879 H. S. died, and a suit waa brought against the represeptatire of his estate to 
recover this sum of $3,000 and interest. 

'BiLD : — (Reversing the judgment of the Court of Queen*8 Bench, Strong, J., dissenting) : 
That the direction by the testator to pay all his debts included the debt of $3,000 
secured by the hypothec. 

Per FoiTRNiKB, Taschbbeau and Gwtnnb, JJ. : When a testator does not expressly direct a 
particular legatee to discharge a hypothec on an immoveable devised to him, art 
889 of the C. C. does not bear the interpretation that such particular legatee is 
liable for the payment of such hypothecary debt without recourse against the 
heir or universal legatee. 

Appeal from a judgment of the Court of Queen's Bench for Lower Canada 
•(Appeal side"^ oonfirming the judgment of the Superior Court (Montreal).* 

An action was brought by Kate Aon Parkin against the respondent N. B. 
Oorse, as sole surviving executor of the last will and testament of the late Hiram 
&ymour^ for the recovery of $3,150 and interest due under an obligation of 
date the 30th April, 1869, given by the late Hiram Seymour to the executors 
of the late James Parkin, and transferred to the plaintiff Kate Ann Parkin, by 
which the house and premises, No. 9 Beaver Hall, were specially hypothecated, 
the said obligation being duly registered. The respondent thereupon called en 
^arantie the now appellants, special legatees under the last will and testament 
of Hiram Seymour, requesting them to discharge the debt, alleging that the 
Qniversal legatees under Hiram Seymour's will had notified him not to pay the 
deht, but to claim it from the special legatees. The appellants refused to take 
up the fait et caiue of Corse and pleaded to this action en garaniie. The follow- 
ing question of law was submitted to the Court, vis. : — 

♦ 26 L. 0. Jur. 79. 
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W. HarriDgton Does the special Icgjitec of an immoveable property, hypothecated by the 
NortoiiB.Corse testator (or a debt of his own due at the time of hia death, take the property 
e8-qaallt6 subject to the hypothec upon it, or is the universal Ipgateo, or legatee by gene- 
ral title, hound to discharge the hypothec, that is to pay the debt, when not 
obliged to do so by the will ? 

The chirf point submitted to the Court turned upon the intei-pretation of 
articles 7o5, 740, 741 and 889 of the Civil Code Lower Canada. 
These articles are as follows : — 

Art. 735. An heir who comes alone to the succession is bound to discharge all the debts 
and liabilities. The same nile applies to a universal legatee. A legatee by general title 
is held to contribute in proportion to his share in the succession. A particular legatee ii 
bound only in case of the insufficiency of the other property, and is also subject to hypo- 
thecary claims against the property bequeathed, saving his recourse against those who aie 
held personally. 

Art. 740. An heir or universal legatee or a legatee under general title, who, not be- 
ing personally bound, pays the hypothecary debts charged upon the immoveable included 
in his share, becomes subrogated in all the rights of the creditor against the oth er oo- 
heirs or ^o-legatees for their share. 

Art. 741. A particular legatee, who pays an hypothecary debt for which he is not liable, 
in order to free the immoveable bequeathed to him, has his recourse against those who 
take the succession, each for his share, with subrogation in the same manner as any other 
person acquiring under particular title. 

fArt. 889. If before or since the will, the immoveable bequeathed have been hypothect- 

ted for a debt of the testator remaining still due, or even for the debt of a third penoo, 

whether it was known or not to the testator, the heir, or the universal legatee, or the 

egatee by general title, is not bound to discharge the hypothec, unless he is obliged to 

do so by the will.] . j{ 

A usufruct established upon the thing bequeathed is also borne without recourse by the 
particular legatee. The same rule applies to servitudes. 

If, however, tbe hypothecary debt of a third person, of which the testator was ignorant, 
affect at the same time the particular legacy and the property remaining in the socoessioa, 
the benefit of division may reciprocally be claimed. 

Mr. Doutrej Q.C.j for appellants; and Mr. Strachan Bethune, Q.C, and Mr. 
Sobertsorij Q.C, for respondent. The arguments of counsel and authorities 
relied on are fully noticed in the judgments of jthe Court of Queen's Bench, re- 
ported in 26 L. C. Jurist, p. 79, and in the judgments hereinafter given. 

BiTcaiF, C.J. : The clauses in the will and codicils relied on are the following: 

Thirdly.— That all my just debts, funeral and testamentary expenses be paid by my 
executors hereinafter named, as soon as pos.<ible after my death. 

Now therefore I give, devise and bequeath to the said Wm. Harrington during the time 
of his natural life, the use, usufruct and enjoyment of my house .No. 19 Beaver Hall ter- 
race, Montreal, aforesaid, with the lot ot ground on which the same is built as aforesaid, 
tbe whole as described in the said will, and after the death of the said Wm. Harrington, 
I give, devise and bequeath the sameVn pleine propriiUio the four children issue of bis 
marriage with my said late daughter Laura, and to the survivors of them in equal propor- 
tions, share and share alike. 

And hy the said codicil the said testator ratified and confirmed said last will. 

By article 919 "The Testamentary Executor pays the dchts and discharges 
the particular legacies with the consent of the heir, or of the legatee who re- 
ceives the succession, or, after calling in such heir or legatee, with the authoriu- 
tion of the Court." This article and article 889, read in connection with the 
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eyiderice id this case, leaves in my mind no difficulty in satisfactorily deter- Wm. Harrlng- 
mining thi.i case without discussing the other question raised. and 

This pLioes the office and duty of executors on a very different footing from ^* ^ ^83^ 
that of an executor under the En^zlish law, where the absolute duty is cast on 
the executor of paying the debts of the deceased without any consent or 
authorization, and therefore while it may be said, under the English law, that a 
clause directing the executor to pay the debts of the testator is a mere formal 
one, adding nothing to the position or legal obligations of the executor, it is, 
under article 919 C. C, clearly defined and affects the position and duty of 
the executor and imposes on him others than that obligatory by the hw without 
such a provision, viz., absolutely to pay the debts without either consent or 
authorization, and that the testator intended that this was to be an absolute 
duty obligatory on the defendant - sufficiently to relieve the immoveable 
bequeathed from the hypothecary debt appears from the clause read in connec- 
tion with the other provisions of the will which, to my mind, very clearly 
indicates that such bequesi was free from such hypothecary claim. The will 
sbovs, in no uncertain manner, in my opinion, that the daughter was to be on a 
par with her sisters, which could not be if this hypothecary debt wiped away 
the bequest to her. 

Therefore there is a clear indication on the face of the will, as well as in the 
express words of the Code, that he intended to oblige his executor to pny all his 
debts, including the hypothec in question, and the appeal should be^allowed. 

Strong^ J., was of opinion that the appeal should be dismissed for the 
reasons given by the majority the Court of Q>ieen's Bench. 

FouRNiBR, J. : — La premiere question soulev^e en oette cause est de savoir le- 
quel, du l^irataire universel, ou du l^^atuire particulicr, doit, depuis Tadoption de 
Particle 889 C. C, acquitter une dettc en paiement de laquelle le testateur a hy- 
poth^ ju^ UQ immeuble coinpris dans un legs particulicr. 2 ® . D'aprds los dispos- 
itions du testament dont il s'agit en cetto cause, y a-t-il lieu de fairo applicatioD 
aa cos actuel de Tarticle 889? 

Avant la promulgation du Code Civil cette question nepouvait souffrir dc diffi- 
•ulte. II est indubitable quo dms Tancien druit frany.iis c'dtait d, Th^ritier ou 
l^i^ataire universel ^ acquitter Thypotheque grevant une propri^t6 comprise dans 
un legs particulicr. Les oodifiouteurs charges de declarer qud ^tuit l*unoien droit 
i cesujet out formellement exprim^ leur opinion comme suit.* 

If a thing bequeathed by a particular title be pledged or hypothecated for a debt due by 
the testator, or for any other d^-bt, which, either before or after bis will, be known to 
affect the {>articnli«r legacy, tbe heir, or tbe universal legatee by general title, is bound to 
free it from such debt. 

L'article 889 a-t-il chang^ Puncien droit sousce rapport et impost au Mgataire 
particulicr au lieu de IMi^ritierou Mgatairo universel Tobligation dc payer cette 
hypoth^que ? La Cour Sup^rieure, siegeant 4 Monti ^.d, dont le jugement a M 
coofinn^ par une majority de la Cour du Banc de la Reine, a d^cid^ cette ques- 
tion dans I'uffirmative. 

* No. 140, p. 363, Noi. 4 et 5 dee Donations testameotaires. 

JuNB, Vol. 28—6. 



142 SUPEEMB COURT OF CANADA, 1883. 

Wm. Barring- L'article 889 est ainsi conga : 

^^d^ ^') ayant le testament, ou depuis, Mmmeuble legn^ a 6te hjrpothequ^ pour ane dett* 

N. B. Cor9«, rest6e due, ou mdme s'il se troave bjpotbequ^ pour la dette d*un tterSi coddu ou nondi 
es-qualit^. testateur, rberitier ou le legataire universel, ou ik titre uoiversel,<n'e8t pas tenu de fAy- 
pothiqti€y h moins qu'il n'en soit cbarge en vertu du testament. 

L'usufruit constitn6 sur la cboae 16guee est aussi supporte Bans recours par le Ugatain 
particulier. II en est de mSme des servitudes. 

Si, cependant, I'bjpoth^que pour une dette 6trang^re, ioconnue au testateur, afiecte ea 
mdme temps le legs particulier et les biens demour^s dans la succession, rien n'empdchi 
^ue le benefice de division ait lieu r^ciproquement. 

Dans le cas particulier dont il s'agit il ^tait a peine n^ccssaire d'entrer daas 
rezamen de la premiere question, mais paisqu'elle a 6i^ soulev^e, il vaut mieux 
dans rintdr^t public qu'elle soit d^id^e de suite. Apres avoir non-sculement la 
mais ^tudi^ attentivement, les savantes dissertations des honorables juges de la 
Cour du Baue de la Keine sur ce sujet, je me suis convaincu que les raisons doa- 
nees p-ir les honorables juges Tessier et Cross devaient Temporter sur eel les de 
leurs collogues et je pense comme eux, que Tartiole 889 n'a pas chang^ I'anciea 
droit a cet ^gard, C'est encore, suivant moi, 4 1'h^ritier ou au legataire universel a 
«cquitter Tbypoth^que grevant une propridtd comprise dans un legs particulier. 

Le testateur a, en outre, lui-m§me d4oid4 cette question par les dispositions 
de son testament. 

Par Tartiole 3 de son testament il ordonne en ces termes le paiement de ses 

dettes : 

That all my just debts, funeral and testamentary expenses be paid by my executors hen- 
inafler named, as toon as possible after my death. 

Mais, objecte-t-on, cette clause est insuffisante ponr d^oharger le Mgataire 
particulier de ^obligation d'acquitter Thypoth^que. Les ez^cuteurs testamen- 
iaircs ^tantd^jil obliges par la loi de payer les dettes du testateur (art. 919), 
•ette clause est de style et n'ajoute rien auz obligations l^gales de Tex^uteur, 
«t elle n'eet pas une preuve que le testateur avait Tintention de faire payer par 
les l^gataires universels une dette hypoth^caire payable par le legataire partiea- 
lier. Je ne puis adopter cette mani^re de voir. 

La comparaison de la disposition testamentaire au sujet du paiement des 
dettes avecrarticlc 919, semble conduire k une conclusion tout-^fait contraire. 
Les pouvoirs de Tez^cuteur testamentaire au sujet du paiement des dettes soot 
irds restreints d'apr^s cet article. lis ne le sent aucunement d'aprds le testa- 
ment qui faitTobjet de notre examen. En effet Tartide 919 dit : 

II (I*ez6cuteur) paie les dettes et acqultte les legs particuliers, du consentement de Tberi- 
tier ou du legataire qui recueillent la succession, ou iceuz appel^s, arec rautorisation da 
tribunal. 

Yoil4 bien des formal! tes auxquelles la loi assuj^tit I'ex^outeur testamentain 
dont les fonctions n*ont pas ^t^ modifi^es par une extension de pouvoir qa'il 
#st loisible au testateur de faire suivant Tarticle 921. 

L'ez^cuteur testamentaire ordinaire ne peut done, suivant Tarticle 919, payer 

. m une dette ni un legs sans avoir obteou le consentement de Tfa^ritier ou 1^. 

taire universel ; s*il ne fait pas les d-marches n^cessaires pour obtenir le cod- 

isentenient il est alors oblig^ de lui faire des sommations pour les appeler au 
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^iemeot OQ du rooins leur en donncr un avis prdalable. A d^faat de ces Wm. HarriiLf - 
proo^d^ il doit rccourir a rnutorisation jadiciaire. Dans Ic cas actuel I'ex^ca- ^^^ 
4eur est en vertu de Tarticle 3 du testament dispense de recourir ^ toutes ces N. B. Corse, 
fbrm«lit4s. II a an pouvoir g^n^ral et absolu de payer lea dcttes et les I^s 
cans recourir 4 toutes ces formalites. Si rinteotion da tcstateur edt 4\6 de 
laisser sea ex^cuteurs isoumis aux restrictions Mgalcs, il se serait content^ de les 
oonimer san^ d^finir leurs obligations. Mais il est evident qu'il a voulu cxercer 
le privil^e que donne Tarticle 921 de ^' restreiodo ou ^tendre les ponvoirs, les 
■obligations et la sai^^ine de Pex^cuteur testamcntaire, et k durde de sa cbarge." 

Lorsque Ton compare Tarticle 3 du testament avee la clause contenant la 
nominntion des ex^cutcurs, il ne pent plus y avoir de doute sur la signification k 
donner a Tobligation imposee dans ce cas de payer toutes les dcttes. Le testa- 
teur ee dcssaisit entre leurs mains de tons ses biens, tant mobiliers qu'immobilicrs. 
11 prolonge Texercice de leurs pouvoirs au de\k de la dur^ legale. II leur donne 
le pouvoir de vendre tous ses biens immoblicrs, non l^gu^s, i tels prix et condi- 
tions qu'ils croiront avantageux, et enfin le pouvoir d'udministrer tous ses bicns 
€omme s'ils leur appartenaient k eux-mSmes. II n'^tait gudre possible de donner 
a des executeurs tcstamentaires des pouvoirs plus ^tendus que ne le comporte 
«ette clause. lis avaient non-sculenicnt le devoir de payer toutei Jps dcttes, mais 
ib avaient ^galement le pouvoir de vendre toutes les propri^t^s. N*est-il pas 
Evident, en prenant ensemble les deux clauses du testament, que le testateur a 
loustrait I'exdcution de ses dernidres volootds k reparation de la loi. II a 
profits des pouvoirs que lui doonait I'article 921 pour faire sa propre loi aux 
ez^uteurs testamentaires. Dans rez^cution des devoirs qu'il leur a traces, il 
«6 leur a fait d'autre loi que ses volont^s, manifestoes par le testament, et il ne 
Its a soumis, en outre, k d'autres r^.;Ies que oelles que leur dicteraiebt leur 
•conscience, leur prudence et leur bon jugement, oomme hommes d'affaires. 

L'effst de telles dispositions Otait Ovidemment de mettre de odtO Particle 889, 
tout anssi bien que les autres articles concemant le paiementdes dettes, la saisine 
^des immeubles, la durOe de PexOcution testamentaire. 

L'obligation de payer tout€$ les dettes resultant in^vitablement du testament, 
-peut-on distinguer entre les ^^ttes oelles qui sont garanties par hypotb^ques de 
-celles qui ne le sont pas, lorsque le testateur n'a pas dbtinguO ? A moins que la 
loi n'ait fait i ce sujet une distinction qui s'impose, on ne peat pas non plus fuire 
«ette distinction sans enfreindre la volenti du testateur et sans falre pour lai 
une distinction qu'il n'a oertainement pas voulu faire. 

Mais la loi fait-elle une distinction entre une dettegarantie par bypothd quest 
^lle qui n& Vest pas? La premidre est-elle d*une nature diff§rente de la seconde, 
fbrme-t-elle une clasae distincte soumise k desprincipes difierents ? La loi ne fait 
auoune difference k oetdgard. Une hypoth^que ne peat pas exister par elle-mdme 
etindOpendemment d*une dette dont elle est Tacoessoire. Elle n'est (rbypoth^ue) 
4it le code art. 2017, qu'un aocessoire et ne vaut qu'autant que la crOance ou obli- 
gation, qu'elle assure subsiste. II faut in^vitablement en oondure qu'en disant k 
aes ox^uteurs testamentaires de payer toutes ses dettes, le testateur dans le eas 
(resent a eompris Agalement telles qui Otaient garanties par bypoth^ques. 
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Wm. Harrinff- ^° venir k une autre conclusion seruit dans lea cag actuel contrcvenir aux. 
ton et al. intentions du testateur ; ce serait ddran(;er la distribution dquitnble et, autant que 
N. B. Corse lesciroonstaances le lui ont per mis, firale de nes biens entre ses cnfants. Le testateur 
et«qQalit6. avait trois fillcs et deux gar^ons. Piriiii les biens de sa succession se trouvent 
trois maisons situ^es au Beaver Hall Hill, Montreal, ^tant les Kos. 19, 21, 23. 
II donne 4 sa fille Maria Eliza Soyniour, veuve de Jean Bruoeau, en usuFmit, 
la maison Ko. 21, et la propri^t^ k ses enfants pour etre partag^ par ^gales 
proportions. Le No. 23 est l^gu^ en usufruit, k son fits C. E. Seymour et a sa 
fern me, et aprds leur d^^s en pleine propri^i^ 4 leurs enfants. A Liura 
Seymour, epouse, depuis d^c^d^e, de Tappelant, il Idgue la propri^t^ du No. 1^ 
pour en disposer comme bon lui semble. 

A dame Charlotte Seymour, Spouse de B. S. Heinsley, il l^gue $4,000, avea 
cctte declaration : — 

This bequest I desire my daug^hter to regard as an expression of love and esteem, she 
being by Ood's blessing am pljr provided for. I have therefore not placed her on a par 
with mj other daughters in this mj will, who are more in need of it. 

Son fils, Melancthon H. Seymour, ayant eu par anticipation tout ce qu'il 
aurait eu droit d'avoir dans sa succession, il lui fait en outre remise de tout ce 
qu'il pent lui devoir. 

II donne encore 4 ses deux filles, Maria Elisi, veuve Brunoau, et Laura, 
epouse de Harrington, $3,000 chacune, payables apres la mort de leur m^re. 

II y a un legs en fuveur de cette dernidre de tons les biens mobiliers contenuB- 
dans la maison No. 23. 

Eofin, il veut qu'apr^s la mort de son Spouse et Tez^cuti on de ses divers legs 
dfiment faite {and after the foregoing bequesU duly made)^ que le r^idu de sa 
succession, quelqu'en soit le montant, soit egilement divis^ entre ses trois 
fillcs, ci-dessus nomm^es, par parts ^gales (share and share alike), les insti- 
tuant ses l^ataires r^siduaires. 

II termine son testament par la clause cit^e plus haut d^finissant les pouvoirs- 
des ez^uteurs testa mental res. 

Ce testament no d^montre-t-il pas clairement que 1* intention du testateur 
^tait de r^gler lui-mdme sa succession et de n'en ricn luisser a Top^ration de la 
loi ? Ne fait-il pas voir en m@me temps 4 r^vidcnoo qu'il voulait autant que 
possible conscrver Tegalit^ entre ses enfant^ surtout entre ses filles, en donnant la 
raison pour hquelle il ne place pas Madame Heinsley sur pied d'^galite (on a 
par) aveo ses deux autres fillcs. II donne encore k chacune de ces premidres^ 
une somme de $3,000, et enfin, les institue toutes trois par parts ^gales lega- 
taires residuaires. On voit aussi qu'il voulait mcttre ses deux fils sur un pied 
d'^galitd par la declaration qu'il fait, que son fils, M. H. Seymour, ayant d^j^ 
re9u sa part, il lui fait remise de ce qu'il pent encore lui devoir. Peut-on croiro 
apres toutes ces declarations, et surtout aprds I'injonction formelle de puyer 
toHtes ses dcttes, que le testateur avait en vue de d^ranger le partage si bieu 
ajuste de sa succession en laissant porter k I'un des Idgataires seul la charge 
d'acquitter I'obligation de $3,000, eflfectant une des propridtds legumes. II n'y^ 
a certainement pas son<>e un instant. Mais on peut dire qu*il avait pu avoir 
I'id^e de la difficut^ si ing^nieusement soulev^e ici, difficult^ que ne 8oup9onnaLt 
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^ertainemcDt alors ni Ics testateurs di les notaires. On pourrait dire encore Wm. Harrfag- 
<|a'il a pris les moyens n^cessaires de la trancher en ordoDnant le paiement de ^\^d * 
tontes ses dcttes comme premiere disposition de sa succession. En se mettant ^* B. Goria, 
aa point de vae da testateur on comprend mienz tonte la port^e de cette d^la- ^"^ 
ration. 

La mort de sa fcmnie et celle de Laara, Madame Harrington, ont forc^ le 
testateur de modifier son testament par deux codioiles. Les dispositions de 
ees codiciles n'affcctent ancunement la signification que doit avoir dans le 
testament Tinjonction de payer toutes les dettes. Par le premier de oes eodiciles 
il institue, en consequence du d^ces de sa femme, ses deux fils l^gataires 
n^iduaires conjointement avec ses trois filles. Ainsi il j a maintcnant cinq 
li^gatairea r^siduaires au lieu de trois. Far le deuzi^me, en cone^quence de la 
mort de Madame Harrington, l^gataire en pleine propriety de la maison No. 19, 
il institue Harrington, mari de cette dernidre, l^gataire en usufruit et leurs 
quatre enfants l^gataires en pleine propri^t^. Ce codioile semble n'avoir pas 
•u d' autre oBjet que d'^tendre la lib^ralit^ du testateur jusqu*^ Pappelant, qui 
par le pr^d^c^ de son spouse se trouvait i ne recevoir aucun av&ntage 
personnel dans la succession du testateur. L'id^e de r^parer cette omission 
semble avoir ete Tunique preoccupation du testatfur. Pensait-il par hasard 
que le legs de $3,000 et la part attribute dans le rdsidu de la succession k 
Madame Harrington passeraient auz enfants de cette derni^re? Malheurcuse- 
ment il n'en pent 6tre ainsi. Ces legs sont devenus caducs par le prec^c^s de 
leur mdre. II ne reste 4 ces pe tits-en fan ts du testateur que la propriety de la 
maison No. 19. 

Qu'arriTera-t-il si la pretention de faire porter auz legatairee particuliers la 
charge de payer seuls Phypoth^que affeotant la maison No. 19 qui Icur est 
Mgnee, est main ten ue? Priv^s sans doute par pure inadvertance des deuz 
autres legs faita k leur m^re, ils se verraient encore enlever la meilleure partie 
de leur 1^ s'ils etaient condamn^s k payer Thypoth^ue de $3,000 affcctant la 
maison qui leur est legume. En recherobant dans les dispositions du testament 
quelle a M Tintention du testateur est-il possible d'en arriver k une conclusion 
«emblable ? Rien ne me parait avoir M plus loin de I'intention du testateur 
dont les dispositions repoussent toute idee d'un paroil resultat. 

Bien plus, les legataires universels dans ce cas n'^tant legataires que da 
xesidu de la succession auz conditions formellement imposees par le testateur 
auz ezecoteurs testamentaires, savoir: 1^ paiement de toutes les dettes, 2^ 
execution de tons les legs particuliers, ne faut-il pas avant que Ton puisse 
4onstater an resida, faire defalcation de toutes les dettes et de tons les legii 
particuliers. 

Si les ezecateurs testamentaires saisis de tons les bicns veulent ezecuter 
leur mandat (trust) o'est Toperation qu'ils sont obliges de faire avant de reniettre 
aux legataires universels le residu des biens* Ceci est d'autant plus evident 
'que le testateur en ne depassant son actif, assurait k son point de vue Tezecation 
4e lootes ses liberalites. 
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Wm. HAKriDg- II tne parnit, en consequence, clair que la nature da testament dont il 

^*tiftf s'agit rend inipossible Tapplication au cas actuel de Particle 889. 
If. B. Gorge, II me semble que cctte question ne povrrait gu^re etre soulev^e'que dans un 
* '^'* * ' eas oil le testateur n'ayant fait aucune disposition quant au paiement de ses- 
dettes, c'est alors k la loi a r^gler ce qui ne Ta pas et4 par le testament J*ai 
donn^ k cette importante question si habilemcnt trait^c de part et d'autre dans 
les savantes dissertations des faonorables juges qui ont ^t^ appeles a exprimer 
leurs opinions, toute Tattcntion qu'elle m^ritc; crpendant je n'ai pu arriver k la 
m^mo conclusion quo ccs Honorables juges sur Tinterprdtation k donner k 
Tart. 889, et je' suis d'opinion que cclle qu'iU ont adoptee ne devrait pas 
prdvaloir. 

Je me pcrmcttrai d'ajouter que rinterprdtation de I'art. 889 adopts par la 
majority de la Cour du Banc de la Eeine ne pcut manquer d'entrniner des 
eouF^qucnocs de la plus haute gravity. Cette question, soulev^ en cette cause 
pour la premiere fois, n'a jamais attird, que je saohe, I'attention des testateurs 
Di des notaires. Si cette interpretation dcvait prdvaloir? qued'arrangements 
de famille, faits depuis la publication du code civil, vont etre troubles. Wj 
aurait-il pas lieu dans ce cas a Tintervention de la legislature pour donner ^ 
Tinterpretation qui paraitra la plus en harmonic avec Tesprit du code ciTil, la 
sanction legislative? 

Henry, J. : — I think the intention of the testator is very clear to divide bis 
property among his daughters, and I think the direction to the executor was 
merely intended to take away the right of the party in whose favor the bequest 
was made to call upon the heir at law to pay oflP the hypothec. The effect of the 
law in the Province of Quebec is a little different from what it would be in other 
provinces. The executors in the other provinces and in England arc called 
upon to pay the debts, while in Quebec they have nothing to do with the debts 
unless the testator calls upon them to do so. In this will there is a clear direc- 
tion to pay all the deb^s^ and it includes this hypothecary debt as well as the 
other debts. I think, therefore, the appeal should be allowed. 

Tascbseieait, J. : — On both of the points urged by the appellant, I am of 
opinion to allow this appeal. 

In addition to the cogent reasoning of Tessier and Cross, J.J., in the Court 
ef Queen's Bench, in support of the view that art. 889 of the Code does not 
make a particular legatee liable, without recourse, for the debt of the testator 
hypothecated upon the immoveable bequeathed to him, I remark that the said 
article of the Civil Code relates only to immoveables ; and this not inadvertently, 
since art. 140 of the report of the codifiers, which it purports to amend, gives 
the law both as to pledge of moveables and as to hypothec of immoveables, sa 
that clearly as to moveables, the rule is still that a debt of the testator is not 
payable by the particular legatee. If, for instance, he leaves to his particular 
legatee a watch which, at his death, is pledged for a certain debt, this debt has 
to be paid by the heir or universal legatee. Have the codifiers intended that a 
different rule should prevail as to immoveables ? Up to the Code, moveables and 
immoveables have certainly always been on the same footing in this respect, and 
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^hore were do reasons that I can see for creation' a difference between thoro. I Wm.Harriftf- 
«nfirelj concur in the reasoning; of Tessier and Cross, J.J., in the Court of ^^ 
Appcnl, and hold with them that this article does not bear the interpretation N- 2- ^y^ 
that the particular le<^tee is liable for the payment of the debts hypothecated 
on the immoveable left to him, without recourse against the heir or universal 
legatee. 

Od the other point, I am also with the appellant. 

I am of opinion that if, as held by the courts below, the law was now that, 
tinless otherwise ordered by the testator, the particular legatee is liable for the 
-debt hypothecated on the immoveable bequeathed to him, the respondent here 
would even then not be liable for the debt in question in this cause, because 
Seymour, the testator, has ordered the contrary. The clause of his will re- 
lating thereto is : 

That all my just dobts, faaeralB and tsstameatary expenses be paid by my executors 
•beieinafter named as soon as possible after my death. 

Does not this mean, nay, more, say, in as clear terms as possible, " all my 
debis 1 " Can it be read as meanin*; only his chirographary and not his hypothe- 
cary debts ? I cannot see upon what priaciple this could be done. Now, when 
the testator said " all my debts," we cannot make him say " not all my debts," 
-or may be " no debt at all," for this debt in question here may be the only one 
the testator owed 

This debt of $3,000 Seymour had contracted on the 30th April, 1869. On 
the 28th June, 1870, he begins his will by ordering his executor to pay all his 
debts, and then makes to the respondent and others certain particular legacies. 
This, it seems to me, shows not only thit the testator intended these particular 
legacies to be free from all dobt<^, but that he had this particular debt in his 
•mind when he ordered his executor to pay all his debts. I cannot accede to the 
proposition that we may treat, as a matter of form and of no meaning whatso- 
•ever, this clause of the will by which Seymour orders the payment of his debts. 
I know of no rule under which we would be authorised to set at naught any 
part of a will under pretence th:it it is merely a matter of form. This clause, like 
all the others, must have its execution. If the law is, >s it was before the Code, 
that the particular legatee is not liable for the debts of the testator, the appel- 
'Wt must succeed independently of this clause of the will. If, on the contrary, 
the law was now, as held by the courts below, that the particular legatee must 
;pay, without recourse, the debt hypothecated upon the immoveable bequeathed 
to him, unless the heir or universal legatee is obliged to do so by the will, then 
•the clause of the will ordering all the debts to bo paid by the executor is far 
from being a clause banah. To say that, as the law orders the executor to pay 
the testator's debts, this clause of Seymour's will means nothing, seems to me to 
be taking for granted that it does not include the debt hypothecated on the pro- 
perty bequeathed to the appellant. The law does not order the executor to pay 
this particular debt, if the interpretation given to the Code by the majority of the 
«ourt below is correct, but this clause of Seymour's will docs it, as I read it, in 
MB plain terms as possible. 
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Wm. Harring- Two arrits of the Parleuicnt de Paris, cited in Merlin's Eep.*, relating to* 
^and ** *^® meaning of the words in a will " pay my debts/* have some aoalogy with 
N. B. Corse, the present case. 

In the first case the will was as follows : — 

^* Je Idgue & Madame de Mailloc et k Madame de Bayron tout ce qne je penx leur doaner 
je lea prie de f'aire prier Dieu poor mot, payer met deUet et recompenser mes domestiqaee.'^ 
Oette dispositioQ (sajs Merlin) a fait oaitre la question de sayoir si lea h^ritiers des pro- 
pres deyaieot contriboer aaz dettes. Une sentence par defaot du ch&telet ayait prooonoft- 
raflBnnaiiye. Mais par arrdt rendu le 22 juia 1728, cette sentence a 6t6 infirmte, et il a 6t6 
ordonn6 qne les hiritiers jouisaient des propres sans 6tre tenus de contribaer k aucune 
dette. 

The second case is given by Merlin as follows : — 

La dame da Talard faisant son testament, s'6tait ezpliqu^ en ces termes : ^ Je yeux qua 
mes dettes soient pajr6e8 snr mes biens patrimoniaax. J'institue le prince de Rocheford 
Ugataire uniyersel de tons mes sus-dils biens en toute joutssance et propriety, k la charge- 
toutefois de pajer les dettes de ma succession et acquitter sar les biens fonds le legs qua 
j'ai faits." Aprtesa mort, contestation entre les hinders et le l^gataire uniyersel pour la 
contribation aux dettes. La difficult^ naissait de ce que la dame de Talard ayait d'abord 
charge ses biens patrimoniauz d'acquitter les dettes, et qu'elle en ayait ensuite charge son 
l^gataire uniyersel, auquel elle nc pony ait laisser qu'une partie de bcb propres. Le Uga- 
taire uniyersel disait que, dans de pareilles circonstancei, il faillait consulter le droit com- 
/ mun, suiyant lequel les riseryes ooutumiires contribueni aux dettes, ayec les objets com* 

pris dans le lega uniyersel: " Mais par sentence des requdtes du paUis, du 24 ayril 1755, 
eon6rm6e par arr^t rendu le 17 juillet de la mdme ann6e, sur les conclusions de M. Jol j de 
Fleury ayocat-geo6ral, le parlement de Paris jug6 que leg beritiers ne contribueraient pas 
aux ilettes pour les r^senres coutumiires, et que le I6gataire uniyersel le paierait seul." 

I am of opinion to allow the appeal and to dismiss the action en garantim, 
widi costs in the three courts against the respondent. 

I remark that, thongh the registration of the obligation upon which is based 
the principal action is admitted at the enguHe, such registration is not aUoged 
either in the principal demand nor in the declaration en garantie. In the first, 
such an allegation was not necessary, but was it not in the second ? I also 
remark that the action is upon a transfer to the plaintiff by the original credi- 
tors of the sum due by the late Seymour, and (hat the only Mgnification of that 
transfer alleged by the plaintiff is a signification to Corse. If Corse, as held by 
the court below, was not liable for this sum, is the signification of the transfer 
upon him sufiicicnc ? 

G WYNNE, J. : — Although I fully concur in the judgment of my brother 
Taschereau (which I have had the opportunity of seeing) upon the question 
which has been so fully and ably discua%d by the learned judges in the courta^ 
below and by the learned counsel in their argument before us, as to the true 
construction of the expression in ai tide 889 of the Civil Code of the Province of 
Quebec, namely : — ^* L'hdriticr on le l^<;ataire univcrtel ou a litre universel n'est 
pus tenu de Thypotli^ue/' as it is in the Fiench text, and ^* The heir or the 
" universal legatee or the legatee by general title is not bound to discharge the- 
*' hypothec/' as it is in the En^libh text, still it is not, in my opinion, Dccessaiy 
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thnt oar judgment should be rested on that point, for, assuming the true oon- Wm. Harriog;- 
^tructioD to be that the nniyersal legatee is not bound to pay the mortgage debt, °^*^ 
J am of opinion that upon the other point argued the appellants are entitled to N. B. Cone, 
<our judgment in their favor. The article provides that : 

If befors or since the will an immorable bequeathed be hypothecated for a debt of the 
^tesiator remaining due, or even for the debt of a third person, whether it was known or 
not to the testator, the heir, or the uniTersal legatee or the legatee by general title is not 
"^nnd to discharge the bjpotbeque unless be is obliged to do so bj the will. 

Heading then those words '^ discharge the hjpotheque " as synonymous with 
'** pay the mortgage debt/* I am of opinion that the testator has, by his will, 
sufficiently clearly expressed his intention to be that the special legatee shall in 
•this case enjoy the immoveable bequeathed free from all liability to pay the debt 
secured by hypothec upon it, for payment of which special provision is made by 
■the will. 

Construing the words used in the article as above, a somewhat similar provision 
ts made by the English Act, 17th and 18th Ftc, ch. 113, by which it was 
-enacted that when any perM>n should, after the 31st December, 1854, die seised 
-on or entitled to any estate or interest in any land or other hereditaments which 
■should, at the time of his death, be charged with the payment of any sum or 
sums of money by way of mortgnge, and such person should not, by his will, or 
deed or other document, have signified any contrary or other intention, the heir 
-or devisee to whom such land or hcn^ditamcnts should descend or be devised 
should not be entitled to have the mortgage debt discharged or satisfied out of 
the personal estate, or any other real estate of such person, but that the lands or 
hercditauients so charged should, as between the different persons claiming 
through or under the deceased person, be primarily liable to the payment of all 
•mortgago debts with which the same shall bo charged, every part thereof, accord, 
ing to its value, bearing a proportionate part of the mortgage debts charged on 
ihe whole thereof. 

It will be convenient to review the decisions uf)on this Act. In Woolstencroflb 
^. Wooistencroft* the question arose before Sir J. Stuart, V.C., whether a 
direction by the testator to his executors to pay all his debts out of liis estate 
made his personal estate primarily liable for the payment of a mortgnge debt 
charged on real estate devised by his will. The learned Vice-chancellor was of 
opinion that the mortgage debt must be paid out of the personal esUite, and he 
stated the ground of his decision to be, that where there was a direction by the 
testator that his debts should be paid by his executors, that exonerated the 
mortgaged estate. In the same year, but after the above decision of 8ir J. 
Stnart, the question arose before Yice-Chancellor Sir W. Pago Wood, in Pcm- 
brooke v. Friend,f under a will whereby a testator directed that all his just 
debts, funeral and testamentary expenses should be paid as soon as might be 
sfler his decease ; but he did not direct the payment to be out of any particular 
•fund, nor did the will contain the words that the payment was to be made ** by 
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Wm. Harfing- his executors/' and be devised a house which he oooapied to his wife io fee^ 
and -^^^ testator had created an equitable mortgage on the house by a deposit of title 

N. B. Oorse, deeds before his death, and the question was whetlier or not the personal estate 

should pay this mortgage. The Vice-ehancellor held that this will contained luv 

sufficient expression of intention of the testator that the mortgage should be paid 

otherwise than under the provisions of 17th and 18th Vic., eh. 113, that is by 

the specific devisee of the house, and he supports this conolusioa by the following. 

language : 

The testator does not say that the debts are to be paid oat of his peisonal estate or by 
his executors. Had he used the words '* by my executors " there would bare been some- 
thiiig on which to build the conclusion that be meant to express an intention that the general 
statutory rule should not apply. There would have been more room for argument if the 
property had been deriiied in strict settlement, bat the gift to the widow beiag in fee, thevr 
was nothing to prevent a sale for payment of the mortgaga debt inmediabtey after tha 
testator's decease. 

Woolstencroft v. Woolstencroft came up before Lord Chancellor Lord Campbell 

in appeal* who reversed the decision of Sir J. Stuart, Y.C. The Lord 

Chancellor says : 

I will not say that the words here relied upon are mere words of style, like the piooa- 
phrases with which wills usually begin, but they do not seem to me to show that the testa-^ 
tor had in his mind the option given him of making the debt fall upon the mortgaged land 
or on the personal estate. He does not say that the payment is to be out of his personab 
estate, but out of his estate generally, and the real estate beiag charged with all tba debts,, 
and the payment hayiog to be made by the executors, (he executors would hare the means- 
of effectiog a sale of part of the real estate, if necessary for that purpose. 

And Pembrooke v. Friend having been cited, the Lord Chancellor says that 
there the Y ice-Chancellor, Sir W. Page Wood, seemed to him, merely by the 
observations made by him, to intend to distinguish the decision of Sir J. Stuart 
in Woolstencroft v. Woolstencroft from the case of Pembrooke v. Friend ; and 
the Lord Chancellor attribute no weight to the words " by my executors," used 
in the will in the case before him because he held and laid down as a rule that % 
testator could only signify his intention that the personal estate should pay the- 
mortgage debt by express word(>, declaring that the devisee of the land mortgaged 
should take the land free of debt; that the same rule should be observed with* 
ftspect to exempting the mortgaged land from the payment of the mortgage debt 
as was before observed with respect to exempting the personal estate, the mort- 
gage land being by the statute made primarily liable as the personal estate had 
been previously; but in Mellish v. Vallinsf Sir W. Page Wood takes the- 
opportonity of showing tl.at the learned Lord Chancellor had fallen into an error 
in laying down the above rule, arising from a want of due appreciation of the- 
principle upon which the rule of the law that to exempt the personal estate- 
express words to that effect must be used was established, and he held that the- 
rule, as laid down by the Lord Chancellor, could not be of general application,, 
and he held that a bequest of personalty, subject to the payment thereout of all 
the testator^s just debts, following a devise of land in mortgage, which devise^ 
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nade no referenoe to the mortgage, sufficiently indicated the intention of the testa- Wm. HaiTin|^<- 
ler to be that the land should not be primarily liable to the payment of the mort- ^^^^^d 
gage debt, and the decree was that according to the true construction of the testa- N. B. Cont, 
tor's will, the mortgnge debt and interest ought to be borne by and paid out of '^ 
his personal estate in exoneration of his real estate. 

In Allen v. Allen,* where a testatrix had an estate which she had herself 
mortgaged, and another estate which had been mortgaged by a former owner^ 
and she devised the former for sale and payment of certain legacies, and tho 
residue of her real and personal estate, including that which had been mortgaged 
by a former owner, to the defendants, directing that mortgages, debts, or other 
iocambranees on her residuary real and personal estate should be exclusively 
borne by the premises charged therewith, and that all her debts and funeral 
and testamentary expenses should be paid out of her said residuary real and per- 
aooal ef^tate, Lord Romilly, Master of the Rolls, held that the mortgage debt 
inc«rred by herself was primarily payable out of the residuary real and personal 
estate, and not out of the mortgaged estate. 

In Newman v. Wilson,"!* where a testator, by his will, devised an estate, which 
he lind sabjeoted to a mortgage, to his wife for life, and afterwards to four of 
Us eliildren and their issue, and he deviled all his freehold and leasehold estates 
attd all other his real estate, except what he otherwise devised by his will, unto 
Irmtees for sale, and he bequeathed all his personal estate to the same trustees 
vpoo trust to call in and eonvert, and he declared that his trustees should 
stand possessed of the monies to arise from the sale of his real estate, and 
from the calling in and conversion of his personal estate, upon trust, in 
the first place, to pay his funeral and testamentary expenses and certain 
legacies ; and it was held that the personal estate and the real estate devised in 
trust for sale were primarily liable to pay the mortgage debt on the estate devised 
to the wife, for life, etc., etc. 

In Bowson v. Harrison ^, where a testator directed that all his just debts, 
*nd funeral and testamentary expenses should be paid and discharged by his 
executors thereinafter named as soon as conveniently might be after his decease 
out of his personal estate, the Master of the R'>lls, holding this case to be governed 
by the judgment of the Lord Chancellor in Woolstenoroft v. Woolstcneroflb, held 
that this will did not indicate the intention of the tesUitor to be that the devisee 
of the land mortgaged should take the land otherwise than as primarily charged 
with the mortgage debt; but in Eiio v. Tatam ||, Vioe-Chunccllor Sir J. Stuart 
held that a devise of personal estate, subject to the payment of the testator's 
debts, funeral and testamentary expenses, was a sufficient indication of intention 
to make the personal estate the primary fund for the payment of a debt charged 
upon an estate particularly devised. The learned Vice-Chancellor there said : 

I If I find a will in which there is some intention contrary to the mortgage being a 

hmrtben upon the mortgage estate, I am boand by the language of the Act. , 

. f 
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Wm. Earring- Finding there that there was 8uch intention he came to tlie conclusion thai 

*^ and*^ the devisee of the personal estate did not Uke anything until she should pay the 

N. B. Corse, mortgage debt. 
eS'QualitG 

The Lord Justices, Sir J. L. Knight Bruce and Sir George Turner, upon 

appeal,* affirmed this decision, and laid down the rule that the mortgaged estates 
are not liable where the debts are directed to be paid out of some other fund ; 
and Sir George Turner, referring to the observations of Lord Campbell, in 
Woolstencroft v. Woolsten croft, that the same rule which was applied to exempt 
the personal estate should now be applied to exempt the mortgaged estate, says 
that ho thought that meant no more than that the intention must appear, 
and that if it meant that it was necessary for the expressions to show an inten- 
tion, not merely to charge some other fund with the debt, but also to dischai^e 
the estate mortgaged, then he was not prepared to follow the decision ; and in 
Moore v. Moore, which was a case similar to Rowson v. Ilarri.^on, the s.ime lords 
justices,! following their deci^on in Eno v. Tatham, overruled . the decision of 
the Muster of the Roll!», which was similar to that in Rowson t. Harrison. In 
Maxwell y. Hyslop,J Vice Chancellor Malins, who approved of Lord Campbell's 
judgment in Woolstencroft v. Woolstencroft, and who says that if the Appeal 
Court had not decided the other way he should have gladly followed it, lays 
down the rule, as settled by the decisions, to be, — that whenever a testator has 
mortgaged his estates and, by his will provides a fund, cither his residuary per- 
sonal estate, or an estate devised for the purpose, or the general personal estate, 
and other property mixed up with it, or, in other words, when he provides a 
fund of any description whatever for the payment of his debts, that is an indica- 
tion of an intention that the land is not to be the primary fund, but that the 
personal estate, or the particular fund provided, is to exonerate it from the 
mortgaere debt. 

By an Act passed by the Imperial Parliament on the 25th July, 1867, 30th 
and 31st Vic, ch. 69, which was passed to explain the operation of 17ili 
and 18th Vic, ch. 13, it was enacted that in the construction of the will of any 
person who might die after the 31st day of December, one thousand eight hun- 
dred and sixty-seven, a general direction that the debts or that all the debts of 
the testator shall be paid out of his per.^onal estate, shull not be deemed to be a 
declaration of an intention contrary to, or other than, the rule established by the 
said Act, unless such contrary or other intention should be further declared by 
words expressly or by necessary implication referring to all or some of the testa- 
tor's debts or debt charged by way of mortgage on any part of his real estate. In 
Brownson v. Lawrence,* which came before the Master of the Rolls in 1868, 
after the passing of the above Act, but in which the question arose upon the will 
of a testator who had died in 1860, the Master of the Rolls, after reviewing 
Woc»lstencroft v. Woolstencroft, Pembroke v. Friend and Eno v. Tatham, was 
of opinion that in construing the wills of testators who have died between the 
3l8t of December, 1854, and the 1st of January, 1868, he must follow Woolsten- 
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erofl T. Woolstencrofl or Eno y. Tatham, according as the words of the will in Wm. Harring- 
each particular case came within the exact authority of one or other of those ^J^^ 
decisions ; holding the rule to he that where a testator directs his dchts to be N. B. Gorw, 
paid out of some particular fund or property, or description of property, out of "^ 
which, according to the rule established by the statute, they would not be pri- 
marily liable, he must be taken to signify an intention to exclude the statutory 
rule, but where he merely directs his debts to be paid or to be paid out of his 
estate generally, he does not signify an intention to exclude that rule. 

In Coote V. Lowndes,* the testator had excluded any such conclusion as an 
intention that the mortgage debt should be paid out of the personalty, by the 
disposition in his will whereby he had expressly directed that the devisees in 
trust of his real estates should, during the minorities of the cestui que trust, receive 
the rents and profits, and by and out of the same keep down any annuity which 
night be charged on the premises, and the interest of any sum which might be 
charged by way of mortgage on the same premises. The alteration made in the 
English law upon the subject by the Imperial Statute, 30th and 31 at Vic. ch. 69 
makes decisions under that Act inapplicable to the present case, bat, if the true 
construction of article 889 be, as for the purpose of the present discussion I 
have assumed it to be, then, as such a construction is at variance with the 
provisions of the Code Napoleon in like cases, and with the law of other 
countries whore the civil law prevails and corresponds with the provisions 
of the Imperial statute, 17th and 18th Vic. ch. 113, we may have recourse to the 
decisions under this Act to assist us in the determination of the present question. 

Now, the principle to be derived from the above English cases is that, if from 
any provision, express or by necessary implication, in the testator's will, we find 
his intention to have been that his debts generally, without any specific directions 
as to his mortgage debts, should be paid out of any particular fund, or part of 
his estate other than the mortgagq^ estates, such intention must prevail, and 
the will must be construed as imposing a primary obligation upon such par- 
ticular fund, or part of his estate, for the payment of his mortgage debts as well 
as his other debts in relief of the mortgaged estates particularly devised ; and 
for the purpose of arriving at the testator's intention upon the point, no particular 

form of words is necessary, but, as in all other questions arising under the will, 
the testator's intention is to be gathered from a perusal of the whole will. 

Now the testator, in his will, declares his intention to be : 

That all mj just debts, funeral, and testamentary expenses be paid by my executors 
kereinafter named, as soon aa possible after my decease. 

In connection with this clause, and as incorporated with it, we mu^t turn to 
the clause appointing the executors here referred to, which is as follows : 

I appoint my well tried and trustjr friends Edwin Atwater and Norton B. Corse, both of 
the said citj of Montreal, Ksquires, into whose hands I hereby divest of myself of all my 
property, real or personal, and hereby expressly continuing their powers as such, beyond 
the year and day limited by law, and with full power to my said exeeutors, or the surriror 
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Wm. Harring-^^ tbem, to sell and dispoM of all real eitato to mebeloogiog, and not hereby bftqneathad, 
ton et ai. for sucb pricea and on sach terms and conditions as be or they maj deem moat adTantaga- 
N B^r *°^* '^^^ ^ ^*^ ^^ conyeyances and deeds of sale thereof, and to administer generallj mj 

es-q'ualit^. ' "^^ estate as if the same belonged to them personally. 

Now these daa^es, taken together, express tha clear intention of the testator 
to ho to devise the whole of hia persona) estate to his named execotors, and to- 
give them complete power of disposition over all of his real estate not beqaeathcd 
hj the will, to enahle his executors, with such particular portion of his estate, to 
administer his estate generally, and in the course of such adminifitration to paj 
all his dchts as soon as possible after hi§ decease. Tbc bequeathed real estate is 
specially excepted from the real estate over which, in such administration of the 
testator's estate, his executors should have any control, and the clause operates 
as a charge of all testator's debts upon the whole of his personalty and that por- 
tion of his realty not spccificully bequeathed, thus displaying a manifest inten- 
tion of the testator that his bequeathed realty, of which the tenement and 
dwelling house in question is a part, should be exempt The usafractuary life- 
estate devised to the testator's wife can plainly operate only upon the real estate, 
excepted from the estate, over which, for the purposesof adipinistration, control 
is given to the executors, and such personal estate, if any, and such real estate, 
over which the executors were given control, as should remain afler the completa 
administration of the testator's estate, and consequently aflcr the payment of 
all his debts. 

The devise to the wife is as follows : 

I give, devise and bequeath to my dearly beloved wife, Dame Tamer Murray, the 
use, osufruct an o eDJoyraent during her natural life of all my property, whether real or 
personal, moveable or immovable, moneys, stocks, funds, securities for money, and, ia 
fine, everything that I may die possessed of, without any exception, or resenre and with- 
out being obliged to render an account thereof to any person whomsoever, hereto 
constituting my said wife my universal usufructuary legatee and devisee. 

Then, after the death of the wife, the paVticular realty in question, of which 
the testator's intention was that his widow should enjoy during her life the com- 
plete usufructuary enjoyment, without being obliged to render an account to 
any person whomsoever, is devised in fee simple to one of his daughters. The 
fact that the testator's widow died in his life time, and that he thereupon 
made a codicil to his will, providing that the devisees in fee in remainder should 
immediately upon testator's death enter into possession of the estates by the will 
Revised to them after the death of the testator's wife, can make no difference in 
the determination of the question before us. Then, by the codicil made after 
the death of testator's daughter. Laura, to whom the fee simple estate in 
remainder after the death of the testator's wife, in the ^tenement and dwelling 
house in question, was by the will devised, the use, usufruct and enjoyment (^ 
that tenement and dwelling house was devised to William Harrington, husband 
of testator 8 daughter Laura, for the term of his natural life, and after his death 
the same was devised en pltme propriiU to the four children issue oi'his marriage 
with testator's daughter Laura and to the survivors of them, in equal proportions. 
And by this codicil William Harrington hid as full use, usufroct nod enjoynieot 
of the property in question for the term of his natural life as the testator's 



SUPREME COURT OF CANADA, 1883. 166 

widow, if fihe had Baryived him, would have had. Id view of the whole will, Wm. Harrini^- 

wherebj it is apparent that the testator was making provision for his wife and his *^"^an/*' 

children, and their issue, equally out of his estate, after the whole of his debts N. B. Oorae, 

heiutr first paid out of the personalty and so much of his realty as was not speci- "^ 

tcally bequeathed, I am of opinion that the testator has, by his will, expressed 

a manifest intention that his mortgage debts as well as his other debts should be 

paid out of his personal estate devised to his executors, and out of the fund 

treated by tbe sale of such test&tor's real estate over which special power, for 

the purpose of administration, was given to his executors, which power could 

only be exercised if the personalty should prove to be insufficient, and that the 

mortgaged estate should not be primarily liable for the debts charged upon them. 

A contrary decision would, in my opinion, defeat the plain intention of the 

testator, as appearing in his will. The appeal, therefore, should be allowed with 

costs, and the judgment rendered by the Superior Court of the Province of 

Quebec should be reversed with costs. 

Appeal allowed with costs. 
Doutre ds Joseph^ solicitors for appellants. 

MoberUon dh FUetj solicitors for respondent 
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Prints : Sir A. A. Dobion, J. C, et les Honorables Juges Bamsat, 

Tkssieb, Cbobs et Babt. 

ALFRED BACHAND it al., 

Appsllavts ; 
vs. 
JOSEPH BACHAND. 

iNTIMi. 

PQurs»ite pour pension alimentaire — Qffre des di/endeurs de reeevoir le demon- 
dew d leur domicile, Art. 171 C. C. — Lorsque la pension est deman- 
die par ou pour le mart seul la cour ne pent re/user attx en/omts le 
priviUge dUcrltionnaire de recevoir chez eux leur pire parceque ce dernier 
est marU en secondes noces. 

L'lotim^, Joseph Bachand, poursuit les deux appelants (Fun son fils et 
1' autre son gendre) pour une pension alimentaire de $14.00 par mois. Yoici 
ks conclusions de Taction : " Pourquoi le demandeur condut k ce que les 
■d^fendeurs soient condamn^s k lui payer une pension alimentaire de $14.00 
par mois, aussi longtemps qu'il en aura besoio, avec ddpens, etc." 

II n'y a aueane allegation dans la declaration que le demaudeur est marie 
"Ml flecondes noces. La pension n'est pas demand^e pour Joseph 'Bachand et 
«>n epoQse, mais seulement pour Joseph Bachand person nellement. 

A cette action, les defendeurs, deux petits cultivateurs de la campagne, o«t 
Hponda qu'il etaient inoapables de payer une pension au demandeur. lis 
<'&ent de le recevoir dans leur famille, le oourrir et le vdtir. 



^ 



156 COUE DU BANC DE LA HEINE, 1881. 

A. Baeband A ce plaidojer le demandeur a r^ponda qu'i] etait mari^ eD seoondes Dooes; 

^T^^* qu'il ^tait oblig^ de pourroir k la subsistaDce de son Spouse ; que les d^fendeun 

J. Bachand. n'ont jamais offert de recevoir le demandeur et sod Spouse chez eax. 

Lcs d^fendeurs ont r^pliqud, en substance, que I'offre des defendears s'adres- 

f ait tout autant a la femme qu'au marl ; qu'lls n'objectaient pas a les reoe?oir 

tous les deuz, si la Gour enjoignait auz d^fendenrs de oe faire. 

Le jugement de la Gour Superienre a ^t^ rendu par son honneur le joge 

Mackaj, le 9 octobre 1880 ; celui de \^ Gour de Envision, pr^sid^ par lcs 

hoDorables juges Torrance, Eainville et Laframboise, le 15 d^cembre 1880. 

Yoici comment se lit le jugement de la Gour Sup^rieure : 

" Gonsid^rant la condition dcs dites parties et leur pauvret^ relative tel qa'il 

ressort de la preuve, et leur offre de loger, nourrir et entretenir le demandeur 

en leur demeure ; maintient I'ezccption plaid^c par les d^fendeurs et d^lare Ie» 

dites offres bonnes et yalables et l^gales ; en consequence ordonne et enjoint aux 

dits d^fendeurs de Ic^cr, y§tir, nourrir et entretenir le dit demandeur, en lear 

demeure, la vie durant de ce dernier, et condamne le dit demandeur aux d^peos, 

dlst raits, etc." 

Le demandeur appcla de ce jugement 4 la Gour de Kd/ision qui renditle 

jugement suivant : 

" Consid^rant qu'il est ^tabli que le demandeur est sans moyens et incapable 

de gagncr sa subsistance. 

'^ Gonsid^rant qu'il est etabli par la preuve que le demandeur est mari^ eo 

lecondes noces. 

" Gonsiderant qu'il est prouv^ que Tun des d^fendcurs, savoir le nomm^ 

/ Surprenant, est propri^taire de deux immeubles ct d'un roulant valant $6,000.00, 

et que ses dettes payees, il serait encore assez k Taise. 

'' Gonsiderant que dans les circonstanoes de la cause, Toffre faite par les 

defendeurs de recevoir le dit demandeur cbez euz, entraiDerait des difficult^ i 

raison de son second manage, et que les tribunauz doivent autant que possible 

ne pas obliger les peres k aller prendre leur pension cbez leurs enfants, ce qai 

est sou vent la source de difBcultea et de desagr^ment ; et considerant que le 

jugement qui a ordonn^ que le demandeur prit sa pension cbez les defendeurs 

est erronoe 

** Infirme et annule le dit jugement et proc^dant ^ rendre celui qu'aurait dii 

rendre la dite Gour en cette instance et fizant le montant de la pension qui 

devra etre payee au demandeur k $6.00 par mois, condamne les defendeurs 

•onjointemcnt et soliduirement k payer au demandeur la somme de $48.00 pour 

arrernges de la dite pension alimentaire depuis institution de Taction jusqu'a oe 

jour, et a payer ^ Tavenir comme telle pension, au dit demandeur la dite somme 

do $6.00 par mois payable d'avanoe, le premier jour de cbaque mois, et le premier 

paiement devant se faire le ler de Janvier procbain, avec depens dans la ^^^^ 

Gour Superieure centre les dits defendeurs en favour du dit demandeur, et avec 

les depens de cette Gour de Bevision centre les dits defendeurs en faveur da 

dit demandeur, et distraction des depens est accordee, etc." 

t'l 
Les defendeurs interj<iterent appel de cette decision. Void en resume oe qn t» 

disent dans leur factum : 
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V8. 

Bachand. 



I\ faut prendre ruction telle qu^cllc est, car il n'est pas perniis de refaire une A. BachAQd 
action avec unc rcponse ^ une exception. liC dcniandeur devait all^gucr que la 
pcDMon ^tait r^clanide pour lui ct na feninio. Or, il ne fait pas cela. Il pour- 
<uit person nellcmenr,, pour lui seul. L'ofFre que les defendcurs ont faito, dans 
fcnr r^pliqne, de reccvoir en Icur demeure T^pouse du deninndeur est nullen.cnt 
s^eessaire au soutien de Icur exception. En effut, il n'^tait pas n^crssuirc 
^offrir ee qui n'^tait pas demands, puisque d'apr^s Taction il ne b'a^issait que 
do mari. Mais lea d^iendeurs ont fuit cette offrc afin dc prouvcr leur bonne foi, 
leur esprit d'cntente. Par consequent, Tintini^ ne peut dire, conime il I'a fait 
«n S^vision, que le ju^emcnt dc la Cour Superieure uccorde moins quMl n'cst 
offert par la defense. Mais, discnt les sayants Juges de la Cour dc Ed vision : 
^'Buchand est mari^ en secondes noces, comment pouvcz-voui s^parcr le nmri de 
lafenime ; la chose est impossible ;" et on a invoqu^ k Tappui dc ccludes droits 
<le cohabitation, de domicile, de tutelle maritale, etc., etc., (Art. 175). Aucune 
de ces analogies n'est applicable, aucun dts inconv^nients qu'on iuvoque peut 
atilement se presenter. 

Le jugement de Son Honneur le juge MacKay est parfaitemcnt logique. Le 
dcmandeur seul se met en cause; il n'invoque pas la personnalitd de son Spouse 
pour Tobtention de la pension ; il n'est done pas ^tonnant que le savant ju<<:e ait 
ignore la pcrsonnalit^ de Tdpoa^t lorsqu^l a adjug^ sur le mdritc dc la dcmande 
«t dei'exception. Aucun autre jugement ne pouvait dtre rendu ; car, la defense 
aurait pu invoquer utilement VuUra petita si la Cour avait d^pass^ les codcIu- 
ftons de Taction. 

C'est sur ces motifs que la Cour de Revision a in6rm<S le jugement de la Cour 
Sopdrieure. Sur la question de fait, la preuve est dcs plus fortes. Les defen- 
dcurs sont si pea eapables de payer une pension ^ lour p^re, qu*ils scront con- 
traints, si la Cour Ics y oblige, a s'cxpatricr aux Etats-Unis. C'est Topinion 
des t^moiuK. 

La question & ddcidcr est done la suivante : 

Lorsque la pension est demand^e ptir et pour le mari seul, la Cour peut-elle 
refuser aux enfants le privilege discr^tionnaire de reccvoir chez cux le dcman- 
deur parcc que oe dernier est marid en secondes noces. 

Voici Topinion de Pothicr qui nous puraU claire et raisonnable (Contrat de 
Manage, No. 391). 

" Lorsque les enfants n'ont pns le moyen de payer une pension et sont seu- 
iement en ^tat de recevoir leur pdre ou mdre dans leur maison et & Icur table; 
€i c'est le pdre seul ou la m^re scale qui demande des aliments, les enfants 
doivent 6tre condamn^s & recevoir chcx eux, chacun ^ leur tour, leur p^e ou 
leur m^re, pendant une certaine partie de Tannee, k commencer par Tuin^ des 
CDfants ; par exemple, s'ils sont quatre enfants, on les condamne & les recevoir, 
tour & tour, chacun pendant trois mois do Tannde. 

/' Lorsque le p^re et la m^re dcmandent Tun et Tautre des aliments, comma 
la charge dcs deux en mdme temps pourrait §tre trop considerable, on peut' la 
partager entre les enfants, en chargeant les uns du pdre et les autres do la 
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A, Bacband Ainsi done, 1e p^rc et la mdre peuvent demander I'an et Taatre des alimetiti. 
^g ' Le pdre le peat faire pour son propre compte ; la m^re aussi. Duns Tespto oir 
J. Bftchand. peut d*autant plus raisonnablemcDt le supposer que la femme da demandeDra 
sea propres enfunts qui peuvent Tassister. On voit aussi que d'apr^ Pothier 
lea circonstanoes peuvent obligor le mari et la femnie k habiter chacan dans na 
domicile different, ** les una se chnrgeant da pere et les autres de U mere. " 
Pothier ne voit done pas en cela dcs dangers graves, ni T^tranget^ d'ane sitvadon 
faasse on ill^gale. 

La femme est sans doute obligee d'habiter avco le mari, et le mari oblige de 
la recevoir; mais cela s'entend qu'autant qu'il se trouve capable de le faire. D 
est bien oblig^ de mSme de lui foamir des aliments ^'selon ses faculty eism 
4tat.*' Mais lorsqu'il en manque pour lui, il va de soi qu*il en manque poir 
elle. 

D'ailleurs les droits de T^ponse ne sont pas p^rim^; elle peat en tout temp» 
(son mari pour elle), par une autre action r^lamer urie pension. 

Nous crojons done que. le motif determinant de la Oour de B^vision poor 
infirmer le jugement de la Gour Sup^rieure n'est pas fond^. 

lo. Paroe que dans la pres(nte action le mari seul r^lame ane pension ; oo 
doit done supposer que la femme n'en a pas besoin. 

2o. Paroo qu'il n'est pas all^gu^ dans Taction que le demandeor est marid ea 
seoondes noces et qu'on ne peut par une r^ponse refaire son action. £o 
oons^qaence on ne saurait ici ^voquer la personnalit^ de T^pouae ou secoode 
femme, pour combattre la proposition dcs ddfendeurs de rcoevoir le mari ches 
eux. 

3o. Paroe que le fait d'obliger le mari ii demcurer chci ses enfants, sans aa 
femme, ne porte en soi aucune atteinte auz lois du mariage et n'a rten d'ill^gal) 
surtout lorsqne la femme ne se joint pas an mari pour demander la pension, 
eomme dnns Tesp^e. • 

Nous aliens main tenant examiner si les dtfendeurs sont trop panvres poor 
payer une pension en argent au dcmandcur. Le plaidoyer de la defense » 
b&se snr Particle 171 du G. G., qui se lit oomme suit : << Si la personne qui doit 
foumir les aliments, jnstifie qa*elle ne peut payer la pension alimentaire, le tri- 
bunal peut ordonner quVlle reoevra dans sa dcmeure, qu*elle nourrira et eotre- 
tiendra celui auquel elle doit des aliments/' 

Toute la question est de savoir si les d^fcndeurs " ont justifi^ qu'ils ne poa- 
Taient pas payer une pension '' au demandeur, an d^sirde Tartiole 171* 8i 1^ 
Gour en arrive ioette conclusion, nous pensonsqu'ello ne pourra pas fuire aatre- 
ment qu'infirmcr le jugement de la Gour de Revision ; autrement ce serait 
m^nnattre une disposition de la loi que les I^islateurs et les jurisoonsultes ont 
reconue dtre sage. '^ Je trouve trds bien, dit Demolombe (Mariage vol. 2.p ^} 
qu'en g^n^ral celui qui est dans le besoin ne soit pas soumis ik la necessitft 
Bouvent bumiliante d'aller se mettre en pension cbes celui qui doit le seoourir; et 
^ne celui-ci ne soit pas forc^ de le recevoir chei lui. Mais d'autre part, i I'lB^' 
possible nal n'est tenu ; et on con^it qu'il pent dtre moins dispendieux pour 
le d^biteur des aliments, d'avoir dans son manage une personne de plos i 1<^ 
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et a eotreteDir, que de pr^lever sur see ressoarces le montant d'ane pension en A. Ba^hand 
argeof, suffisant pour fuire vivre cette persouoe a part et aa dehors... .Quand il ^^ 

J en a pour deu^, il y en a pour trois." J* Bachaoi* 

Les d^fendenrs eotrent dans Tezception pr^vue par la loi ; c*est la nature ex- 
•aptionnelle de la defense qae la Cour lof^rieure a meoonnue, 

L'intim^ fait valoir, dans son factum, les raisons suivantes : ^ 

L'oD voit par le jugement de la Cour de premiere instance que rintim^ 
mulement doit §tre reqn, nourri et entretenu par les appelants. Son Spouse ira 
9^ elle pourra. Ndunuioins les appelants, pur leur r^plique, se sont declares 
yr^ts i receToir Tintiin^ et son Spouse. Ce jugement accordait k I'intim^, non 
•enlement moins que sa demande, mais il lui accordait meme moins que ce que 
ks appelants lui offrihent. L'intim^ se trouvait avoir un jagement qui rendait 
nuiles, vis-^-Tis de lui et de sa fcmnie, les obligations qu'imposent auz ^poox 
^articles 175 da Code Civil et qui se lit coroaae suit. 

'* La fenome est obligee d'babiter avec son mari et de le suivre partout oii il 
"juge & propos de rester; le mari est oblig^ de la recevoir et de lui fournir tout 
" oe qai lui est n^oessaire pour les besoins de la vie, selon scs facnlt^s et son 
'* etat." 

Mais, comme les appelants, par le jugement de premiere instance, ne sont 
obliges de recevoir chcx euz que I'intiin^ et non son spouse, il arrivera que la 
femme de I'intim^ ne sera pas obligde d'habiter avoc lui et de le suivre partout oii 
il jugera k propos de rester et il rdsulte aussi que Ic mari ne sera pas oblig^ de 
recevoir son Spouse et de lui fournir tout ce qui est n^cessaire pour sa subsis- 
tance, parce qu'etant incapable de gagner sa vie par lui-nidme, il ne pourrait,. 
pour ce premier motif, lui fournir tout ce qui lui est n^ce&saire pour sen besoins 
de la vie, et, parce qu'il ne pourrait non plus le lui fournir, k cause de l'obliga> 
tion dont ses enfants sont tonus envers Ini, h savoir : robli^ation de recevoir, 
T^tir, nonrrir et entretenir leur p^re ieulement et non son epouse. 

Les enfants de rintini^ sont-ils dans nne position qui leur permette de s'ez- 
on^rer de Tobligation de payer une pension alimentaire k leur pdre, et la preuve 
fajto dans la cause justific-t-elle le tribunal d'avoir ordono^ k Tintimd d'aller 
vivre chez ses parents ? 

Les Coura de justice doivent-elles ordonner auz parents d'allcr vivre avec leur 
•nfant% lorsqu*il y a lieu de croire que les parents n'auront pas de leurs enfanta 
tout le respect auquel ils ont droit? L'intim^ soumet humblement qae non 
ft que, ponr cette seule raison, le jugement de la Cour de premiere instance ne 
devrait pas etre main ten u. 

Main tenant les appelants sont-ils dans des conditions 4 pouvoir se degager 
de Tobligation de payer une pension alimentaire k leurs parents k cause de lear 
pauvret^ ? 

L*articlc 171 du Code Civil contient notre loi 4 ce sajet : '^ Si la peraonne qui 
^'doit fournir des aliments, justifie qu'elle ne pent payer la pension alimentaire, 
'Me tribunal peut ordonner qu'elle recevra dans sa dcmeare et qu'elle nourrira 
" et entretiendra celui auquel elle doit des aliments." 

Que i'on remarque Texpression de notre article : '^ Si la person ne qui doit 
^ fournir des aliments ; justifie gu^eUe ne peut payer unepemion alimentaireJ* 
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A. Bachand La loi ne (lit pas, comme le jugement, lorsqae des d^fcodears soot relative- 
^^^' ment pauvres, ils ne Eeront pas condamnds k payer one pensioa alimentaire, 
J. Bachand. mais clle dit qae s'ils justifient qa'ils ne peuvent paspoy^r une pension oZtmea- 
taire, ils en seront ezempt^s. 

Nc poavoir faire une chose, oela vent dire, ^tre dans rimpossibilite de la 
faire ; dtre physiquement incapable de I'accomplir et non pas, ne pouvoir la/ain 
qu^en se ginant^ pour emprunter Tezpression des t^moins de la defense. 

Mourlon, dans ses commentaires sur Tartiole 210 da Code Napoleon, qni est 
le mdme que notre article 171, ^ la page 283 et 284 du premier volame de set 
repetitions, paragraphe 750, s'ezprime ainsi sur la question de Tobligation, poor 
les p^re et mdre, d'uller demcurer ohes lenrs enfuntA, et sur la questioQ de savoir, 
quand les enfants peuvent etre ezemptes de payer en argent la pension aliineo- 
taire. 

§ 750 IV. Comment on, acquxtte la dette alimtntaire. — " En principe, la 
* dette d'alimcnts s'acquitte au moyen dune pension en argent ; car celui qui U 
^* doit n'eit point tenu de reoevoir chez lui, & son foyer et 4 sa tablc^ celui qui a 
** le droit de I'eziger. 

" L'offre ett-elle faite, soit par un enfant k son p^re ou k sa m^re, soit par no 
*' gendre ou une bru k son beau-p^re onk sa bcUe-m^re, le cr^ancier n'est teoa 
'' de Taccepter qu'au^m^ qut celui qui la fait justifie qu*il lui est impossible di 
*' payer une pension en argent, 

'* L'ofTre est-elle faite pa^ un pire ou une mh'e k son enfant, elle doit %tre ne- 
^* cept^e dans tous Us cos, 

" Gette distinction est fort sage. II n'cst pas naturel qu*un p^re ou une m^re 
'* soit oblige de rester dans la niaison de son enfant, sous son autorite, et dant 
*^ un itat de dipendttnce propre d blesser sa digniti; rimpossibilite de faire autre- 
^' ment pent seule justifier et legi timer oette humiliation. L*enfant re9u dans la 
'^ maisun do son p^re est, au contraire, k sa place. II n'a done, du moins en prio. 
" cipe, aucun motif legitime pour refuser d'aller chei lui. Toutefois, si par ex 
*' ception la separation etait utile, necessafre ni§me, les juges pourraient, en i'au' 
'^ torisant, permettre k I'enfant de redamer une pension «n argent." 

Dcniolombe, vol 2, No. 48, page 55. 

Deiiiolombe, au m^me volume, sous le No. 59, k la pnge 65, parlant des cas 
oii un fils ne pourrait §tre force de rcccvoir la pension alimentaire, dans la mai- 
son de son pdre, dit: '* C*est ainsi que la presence d'une helle-m^re devra " etre 
prise aussi en consideration, (Pothier, 25 Nov. 1824, D. 1825, 11 96.) " 

La m^me chose ne peut-elle pas se dire du cas oii les enfants offriraient de re- 
■cevoir chez euz, leur belle-mire f 

Pour deuz rnisons, le jugement de la Cour de Revision doit 6tre m&intena : 

lo. Parce que ses enfants, si Tintime est force d'aller vivre chez euz n'auraieoC 
pas pour lui le respect auqucl a droit la paternite ; 

5o. Puree que sos enfants n'ont pas justifie qu'ils ne pouvaient pas lui paj^^ 
la pension alimentaire redamec. 

L'intime doit mentionner en terminant qu'il s^est desiste, quant k la solid*- 
rite seulcmcnt, de cette partie du jugement de la Cour de Bevision, qui ooo- 
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J. Bachand. 



damne les appelants ik lui payer conjointement tt tolidairementf la 8omme de j^^ Bachand 
$48.00 pour arr^rages de pension. Ce d^difitement a eu lieu avant que le dos- ^^^^* 

TO* 

uer de oette cause fOt devant cette Cour. 

Yoici oomment se lit le jugement de la .Cour d' Appel : 
'' CoDsid^rant, la coDdition des parties en oette cause, et leur pauvret^ 
relatiye, tel qu'il ressort de la preuve, et Toffre dcs defendeurs appelants de 
loger, nourrir et entretenir le demandeur intim^ en leur deineure, que la Cour 
de premidre instance savoir, la Cour Sup^rieure, si^^eant k Montreal, le 
neavi^me jour d'Octobre, 1880, en maintenant, par son jugement rendu, en la 
dite cause, le dit jour, I'ezception plaidde par les dits defendeurs appelants 
et declarant leur ditcs offres bonnes et valables et l^.^ales, et ordonnant, en 
oons^aence aux dits defendeurs appelants de loger, vetir, nourrir et entretenir 
le dit demandeur intim^, en leur demeure, la vie durant de ce dernier, a bien 
jug^, et que la Cour de Hdvision en infirmant le dit ju<;eroent en premiere 
instance, a mal jng^, renverse et annule le jugement rendu pur la dite Cour de 
lUvision en oette cause, le 15me jour de d^cembre 1880. 

^'Et prooedant k rendre le jugement que la dite Cour de Eevision aurait d^ 
rendre confirme le dit jugement du 9 octobre 18 SO, maintient rezccption 
piaid^e par les intim^s, declare leurs offres bonnes et valables ; en consequence, 
ordonne et enjoint aux dits intimds de loger, vltir, nourrir et entretenir 
l*Bppelanty en leur demeure, la vie durant de ce dernier, cbacun des intim^a 
devant le recevoir altcrnativement six mois de chaque an 0^0 k comniencer par 
les dita Thomas Surprenant et Philoradne Bachand, cbaque partie payant 8e» 
frais tant en Cour Sup^rieure que sur TAppel." 



MM. Lareau et Leheuf, pour les appelants. 
M. J. E, RobidovXy pour Tintim^. 



Jugement renvers^. 



SUPERIOR COURT, 1884. 

MONTREAL, 19t« JANUARY, 1884. 

Coram Papimeau, J. 

Eus^e Pauziy es-qtialiU, v$. Louis A, Senical. 

ObLIOATION — AOGEPTANCB — INSOLVENCY. 

Per Curiam: — The plaintiff, who is curator to the vacant succession of the 
late John Henry Pangman, deceased the 11th of November, 1880, instituted an 
action against the defendant to revendicate 54 bonds of $500 each of the L-Juren- 
tides Railway Company, pledged on the 31st of January, 1880, with the defen- 
dant, as security for the payment of two promissory notes of $1,000 each of 
that date, payable one at ten months and the other in a year after date. 

The plaintiff alleges that on the 6th of April, 1882, he tendered to the defen- 
dant the sum of $2,150, being the amount of the two notes, with the interest 
accrued on them since their maturity, calling upon him^ at the same time, to 
return the said promissory notes and the said bonds, which he^ the defendant, 
xefosed to do. 
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fi. PaQB6. The plaintiff, in his declaration, values these bonds at $13,500. With thm 

^^B. 'eturn of the actions he deposited in Court the amoant tendered, prayed to 

L. A.8en6cal, be declared the proprietor of the 54 bonds and that the defendant be oondenioed 

to return them to him within such deluy as the Court should fix, and in default 

that he be condemned to pay the value thereof, to wit, the sum of $13,500. 

The writ authorised the seizure of the bonds or debentures revendioatedy bat 
they were not seised, as the defendant Seneoal refused to deliver theoi to tk« 
bailiff charged with the writ. 

The defendant appeared and contested the action. By a first ezceptioa hm 
alleged that the two promissory notes in question had been returned by biiii im 
Panp;man in exchange for the $27,000 in bonds which are claimed, which were 
then Icfl with the defendant as his own property. That the defendant when 
returning these promissory notes to Pangman neglected to get back his receipt for 
them. 

By a second exception the defendant pretends that these bonds w6re ^ven to 
Pangman in payment of bis sulary as president of the Laurentides Sailwaj 
Company, at the rate of ten cents on the dollar, and that on the 13th of Sep- 
tember, 1878, Pangman promised and agreed with N. H. Greene to transfer aad 
give buck to the latter $24,000 of these bonds on payment of $1,400, that this 
arrangement was duly accepted by Greene; that on the 10th of April, 1882, 
Greene transferred to the defendant his rights under this arrangement; that the 
defendant has a right to keep these bonds on paying the plaintiff es qualite the 
sum of $1,400. That the plaintiff owes the dcfendant/ourteen thou$and doUairs 
(sic) for money lent to Pangman about the month of July, 1880 ; $800 for 
money lent about the month of October, 1880 ; $500, the amount of a promis- 
sory note made by Pangman to the order of and endorsed by Senecal, payable 
two months from date, and transferred to him for value received, and, lastly, 
another sum of $300, the amount of a bon given by Pangman to the'defeudant 
on the 6th of M:iy, 1880, which sums were duly demanded. All these sums 
form united $3,U00. That the defendant is the cessionary of the St. Lin Brew- 
cry Company's right against Panii:man, who was a shareholder in that Com- 
pany and owed $4,000 and upwards on his shares. The defendant offered to 
deduct from his claim a sum of $1,400, and he made this offer in order to pur- 
chase the bonds to the amount of $24,000, and heoffers the balance coming to 
him in compensation for the $3,000 of bonds claimed above the $21,000, and 
consents, in case of the acceptance of his offers, to pay the costs. He also alleges 
that the bonds are not in his possession. In another exception he alleges that 
the bonds are not in his possession, that they are not worth $5,000, and then 
offers, in compensation, all the claims enumerated in the preceding plea and 
prays that the debt be declared extinguished and the action dismissed. By his 
answers the plaintiff specially denies the allegations of defendant's first excep- 
tion. He demurs to the second exception because the defendant does not deny 
that plaintiff is the legal depositary of the said bonds and entitled to their pos- 
iession and does not set up any right of retention ; and, further, because the 
defendant not claiming to be proprietor, cannot oppose that of which the plain- 
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reTeodicates the ownership and possession. He also denies that the bonds s. "PwaL 
were given to Pangman for salary, or that Pangman agreed to transfer them to •*-VJ*"** 
Greene. He further alleges that at the date of Pangman's decease he was L. A. Sen^cal. 
lotoriouslj insolvent; fhut Greene did not accept the alleged arrangement of 
the ]3(h September, 1878; that Greene only accepted it about the month of 
March, 1882, when it was too lute to withdraw them from the Pangman suc- 
•ession. 

That, bcsidesi, this arrangement was only m'ade for the purpose of placing 
with one person all the bonds of the Company in order to negotiate more easily a 
loan, which was not carried out, so that the arrangement was forgotten from the 
fact that tiie signers of this arrangement were unable to attain the object had in 
view in making it. That Greene not having performed his part of the obligation 
•ntered into by this agreement did not acquire any right, and could not there, 
fore transfer any to the defendant. That besides Green's pretensions or rights 
mder this are unalienable in law, and even if the defendant had acquired these 
rights he could not set up the ownership of the bondn, not having fulfilled the 

•ondition of the other arrangements. 

That the promissory note for 9500 was only transferred to the defendant after 

the death of Pangman, and the bond for $300 only became exigible on the 

death of Pangman, and therefore defendant could only claim pro rata with the 

other creditors of the succession. 
Motions were made by both parties to amend, so as to make their pleadings 

eonform with the evidence; these motions are granted without admitting that 

the legal proof corresponds in reality with their procedure thus amended. 

The plaintifPs title is not contested, but the defendant p)leads that he has a 

title to the bonds revendica ted. His first plea as to the exchange is not supported 

by any proof. 

In the second, of compensation, there was no attempt to prove that Pangman 
was indebted to the St. Lin Brewing Company, or that Scnecal acquired any 
elaim from it against Pangman. 

As to the money advanced there is a bond of $300 and a promissory note for 
$600, dated 21st June, 1880, at five months, to Pangman's own order, and 
endorsed by him, which is in the defendant's possession. The defendant has 
not proved that he advanced $1,400 to Pangman about the month of July, 1880, 
nor the $800 about the month of October, 1880, but in Pangman 's journal are 
entries of monies borrowed from Si'nccal amounting to $330. There are also 
entries of other sums amounting to $2,000, but these are not mentioned in his 
pleas and in all probability they are the $2,000 for which the two promissory 



notes were given. 



According to the rules governing compensation the claims of the defendant 
for money lent are not of the same nature an that of the plaintiff, which is one 
for the return of a pledge and one cannot compensate the others. 

It now remains to dispose of the question of Greene's acquisition of Pangman^s 
debentures for $24,000, and that of Senecal from Greene of the same. 
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S. Paiiz6. The agreement alleged to be dated 13th September is not an actual transfer 
e8-qaalit6 ^f ^|^^ $3i,000 debentarcs by Pangman to Geeene ; the defendant only says that 
L. A. Sen^cal. Pangman agreed to transfer to Greene $24,000 of these debentures on paymeat 
of $1,400. He adds that this arrangement was duly accepted by Greene, taking 
eare not to all<^e when this acceptance took place. Greene, on being examined, 
swears that he cannot say when he wrote his acceptance on the bottom of the 
deed. He says that it was more than six months previous to tbe date of his 
examination, which took place on the 29th of January, 1883 ; he cannot remem- 
ber how many more than six, but it must have been after the death of Pangman, 
for, on being asked if he did not say to Murphy in April or March, 1882, that 
he had not accepted, he replied he did not remember, but on being pressed he 
finished by saying that he might have told Murphy that he had not accepted. 

Acts sous seing prive not having any certain date of themselves until fixed 
en justice or by some circumstance which determines it, and the deposit of this 
Act with Notary Dumouchel only having been made on the 11th April, 1882, 
there is no proof that this acceptance took place before that date. Pangman 
died on the 11th of November, 1880 ; there is no proof then that the acceptance 
took place before the death of him who was bound to deliver the %24fiOO of 
debentures. Greene not having accepted before Pangman's death could not do 
it afterwards. Sec. 15, Laurent, No. 478 and 479, pages 549 and foUowtng, 24 
Laurent, p. 11 and 12, Nos. 7, 8 and 9; 24 Demolombe Nos. 67, 68 and 69. 
Nor could he do it to the prejudice of Pangman*s creditors after the latter's 
insolvency. Now, Pangman's insolvency was notorious before his death, and 
Senecal himself admits that public rumor declared Pangman insolvent. Seneotl 
could not therefore l^ally acquire the right of ownership in these debentoroB. 
In his first plea he says^ he acquired Greene's right to acquire them, but he hifl 
failed to prove either statement. He has not proved that he acquired them from 
either one or the other or from the Pangman succession. The pleas are there- 
fore unfounded, and are dismissed, and the defendant is ordered to restore the 
debentures to the defendant within 15 days from the date of the judgment, and 
in default to pay the plaintiff the nominal value of the debentures, to wit, the 
sum of $27,000, with interest from the 8th of April, 1882, and costs, dedaotioa 
to be made, however, of the $2,152, the amount of the two promissory noteB> 
with interest up to the day of tender, leaving the sum of $24,848, with inteieit, 
to be paid by the defendant in default of the restoration of the debentures. 

Jldei9r$, De BeUe/euille <k Co., for plaintiff. 
Jdeurt, Lacoste dh Co,, for defendants. 



COUB DB EEVISION, 1883. 165 

COUE DE REVISION, 1883. 

MONTREAL, 23 AYRIL 1883. 

Coram Sicotte, J., Torrance, J., et Dohertt, J. 
HUGH BRAD7, ia-QUALiTft, bt al., 

DlUANDIUBS ; 
VB. 

ARS^NE GOURYILLB, 

DtrKVDBim, 

IT 

PAUL BOUDRIAS, 

Mi8 WM Cxnu. 

Jirai:— Le 51 mai 1881 RaiuTille, J., que le gardien qui anrait 1ai8s6 les effets saisis, en la 
possession du d^feDdeuFi sera tenu de les repr^senter ou d'en pajer la valeiir 
on la crtenoe du demandeur, m6me si les effets out 6t6 yendus en Justice, dans 
nne poursuite contre une person ne autre que le d6fendear, mals r^sidant aveo- 
lui. 

Le 27 oetobre 1881, Jett^, J., que le d6fendeni^ qui, apr^s la saisiei est demeur6 ea 
possession des effets saisis, sera tenu de les reprdsenter an gardien yolontaire 
qu'il a noinm6 ou d'en pajer la raleur, ou payer la cr^anoe du demandeur, sous 
peine d'etre d6clar§ en mSpris de cour. 

Le 9 ft^rier 1883, Loranger, J., que le gardien, qui represente les effets saisis, 
sera decharg6 de la parde, mime, si par sa faute les effets ont 6prouT6 une 
deterioration ; .mais que, dans ce cas, il sera rtoerye au demandeur son recours,. 
pour dommages contre le gardien. 

Le 30 avril 1883, Cour Sop6rieure, en Revision, Sicotte, J., Torrance, J., et 
Dohertj, J., que le gardien, qui, par sa faute, a laiss^ ddteriorer les eflfets saisia 
ne sera pas decbarg6 de la garde, sans avoir paye au demandeur la valeur de 
cette depreciation. 

Le 22 jaDviec 1878, le d^fendeur fat, par jugemetit de la Cour Superiearc a 
Montreal, oondamD^ k payer &uz demandears $270, avec int^r^t 8ar $300, da 
26 oetobre 1874, aa 1 oetobre 1875, et sar $260 da 1 oetobre 1875, et sur $100 
da 16 avril 1875, k 6 par cent, et sur $10 ^ 6 par cent, da 18 mai, 1877, et 
ddpens. 

Le 12 fi^vrier 1878, un bref d'ex^cution emana de la Cour Snpdrieure, k 
Montreal, contre les bieus mcubles du d^fendeur. L'huissier charg^ de Texd- 
CQtion de ce bref, saisit certains effets en la possessioa du defendeur et les mit 
8008 la garde de Paul Boudrias gardien volontaire qui accepta cette garde. Le 
beau-pere da defendeur, Cornelius 0*NeiI, produisit une opposition a cette saisie 
par laquelle il r^clamait la propri^te des efft^ts siisis. Cs3tte oppositioa fut 
renvoj^ le 12 mars 1880. Un bref ^lq vtnditioni exponas, ^manz^le 3 avril 
1880. Avis fut donn^ au gardien, le 15 mai 1880, de produire les effets saisis 
le 25 mai 1880, pour qu'ils soient vendus conformement au dit bref de venditioni 
o^ponas, Le gardien ne produisit pas les effets, mais signifiu k Thuissier un 
ftvifl qu'il ne pouvait les produire, \ii qu*ils avuient dt^ ant^rieurement vendus, 
pendant que oette cause ^tait pendnnte, dans une poursuite oii James Foley 
^tait demandeur, contre Cornelius O'Neil, defendeur. II parait que, quel(|ues 
mois apr^ la saisie, le defendeur et I'opposunt 0*Neil, qui demeuraint ensemble, 
Boat all^, Tun et I'autre, habiter la mdtue maison, dans le Village de Ste. Cund- 
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Bagh Brady, gonde, et ODt apport^ aveo eaz lea effets saisis dont le d^feodear n'avait pas ^ti 

^^t^ai^^ d^possed^. Le mis en cause, gardieo des effets, les aida a dem^oager. La 

Ts. maison, k Sto. Oun^gonde, ayait et^ loa^ par roppoeant. Le 7 Janvier 1880, 

et Topposant, ni le d^fendear ne pajant le lojer, James Foley, le propri^taire dela 

P. Boudrias. maison oii ^talent les effets, Ics fit saisir, pour son loyer, et les fit yendre, hon 

la connaissance du mis en cause. Le 2 fevrier 1881, le demandear obtint aoe 

regie ordonnant au gardicn de produire les effets saisis ou de payer la dette was 

peine d'emprisonnement. Le gardien con testa la regie pour les raisons sni?aQtei 

1 Farce que les effets avaient 4t^ vcndasen justice, dans la caase de Foley vi. 
O'Neil. 

2 Faroe qu'il s*^tait ^ooul^ plus de deux mois, apr^s le jngement sur Toppo- 
sition, ayant que le demandeur ne procdd&t ii la vente de ces effets, et notifiit 
le gardien qu'il entendait proc^der k la vente de ces effets, (ordonnaQCc de 1667, 
Tit. xix., art. 20. 

3. Farce que Thuissier ne s*dtait pas pr^scnt^ au jour fixe pour la vente pour 

r^Iamer les dita effets. 

» 

Le demandeur a r^pondu an premier moyen que si le gardtea 
n'avait pas permis a O^Neil de prendre possession des dits effets, et de 
les transporter ailleurs, ils n*auraient pas ^t^ vendus et qa'il avait agi de collosion 
avec O'Neil, en ne notifiant pas le domanHour de ces proc^dds. Ii3 31 mai 
18S1, la rdgle fut d^olar^ absolue, Riinville, J., et le gardien fat oondamn^, i 
itre "eroprisonn^ dans la prison oommune du District de Montreal, jusqo'a oe 
qu'il ait rcpr^nente les effets saisis, dont il s'^tait charg^ ou ait pay4 U montant 
dii au saisissant, en capital, intergt et frais, ou la valeur des effets non T4pr6- 
tenths; ce jugement Hit unanimement confirme par la Cour de Revision 4 Mon- 
treal, le 30 septembre 1881, Sicottc, J., Jett^, J., et Buchanan, J. 

Le 27 octobre 1881, la Cour Sup^rieare k Montreal, Jett6, J., a deel&H 
absolue ane regie, ^man^e centre le d^fendeur Afs^ne Courvillc, lui ordonoaot 
de produire et livrer au mis en cause Boudrias des effots qui avaient ^te aion 
•aisis et que les demandeurs n'avaient pas pu vendre, vii qu'ils avaient 4U reodos 
dans la poursuite de Foley vs. O'Neil. Le d^fendeur ne compardt pas et li 
jngement lui ordonna de livrer les effets au mis en cause Boudrias, qui avait 6U 
Bommd gardien d'iceux, k moins que le dit Ars^ne Courville n*obtienne l^^&l^ 
ment, pour le mis en cause, une d^charge de la garde des dits effets, et ne pj^ 
aux demandeurs la valeur des dits effets, ou le montant de la dette et des fntf 
aur le jugement principal, et des frais de la rdgle, dans tons les oas, sous peiot 
de m^pris de cette cour. 

Le 9 novembre 1881, par jugement de la Cour Sup^rieure k Aiontr^al, Jetii 
J., il fut donn^ acte au mis en cause du d^pot par lui fait au greffe de tetti 
•our de la somme de $104.34, pour satisfaire aux frais de revision,- et comm^ ' 
4tant la valeur des effets confi^s k sa garde, et non repr^sentes par lui, le toat 
en execution volontaire du jugement rendu par la Cour de Envision, ie ^v 
•eptembre 1881, et ce sans prejudice aux droits des demandeurs de oontester U 
aufBsanoe de ce depdt. Le 11 mars 1882, la Cour Sup^rieure, Papioeaa, Jn * 
d^lar^ ce d^pdt insuffisant, et a fix^ ^ la somme de'$ 122.54, la valear totals 
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des effets saisis, et non rcpr^sent^s, et a ordonn^ au mis en cause de completer Hogli BMAf, 
«m d^p6t, jaBqu*^ ce roontaot; ce jugement a ^t^ confirm^ unanimemcnt par la ^'^ 
<3oTir Saperi^ure en Hdvisioo, le 31 mai 1882, Mackay, J., Jctt^, J., et Tasche- *b. .^ 
reau, J. Par jugemcDt da 6 fdvrier 1882, Mackaj, J., une r^gle ^man^ ^ 

^ODtre le d^fendeur a et^ d^clar^e absolue et le d^fcndeur a 6i6 d^clar^ en ^* Bo*4iias. 
m^pris de cour, yH que, dcpuis la signification du jugement du 27 octobre 1881, 
qui lui avait dte faite le 5 novembre 1881, 11 avait refusd de remettre les effets 
«a mis en canse, et il a ^t^ adjug^ et ordonn^ que le dit d^fendeur, Arsdne Cour- 
Tille, fQt contraint par corps et incaroer^ dans la prison commune du District 
da Montr^l, jusqu'^ ce qu'il ait repr^sent^ les effets et mcubles, ou ait obtenu 
pour le mis en cause, une d^charge de la garde des effets, on uit pay^ <iu demandeur, 
al'acquit da dit mis en canse, la valeur des dits effets, on le montant de la dette 
•et des frais, sur le jugiement principal en cette canse, et les frais de la dite regie, 
ainsi que ceux encourus sur le jugement du 27 octobre 1881, dans tous les cas. 
Le 29 avril 1882, laCour Sup^rieure k Montreal, Rainviliu J., a, sur motion du 
mis en cause, permis a oc dernier de produire une partie des mcubles et effets 
saisis, sous quinze jours de la date du dit jugement, au lieu k Stre indique par 
I'haissier charg^ da bref de venditioni exponas^ dans les li mites de la Oit^ de 
Montreal, sur avis donn^ aa dit buissier, pour 6tre dispose des dits meubles et 
effets snivaot la loi, oe, aprd? avis donn^ par le mis en cause a qui de droit, 
restreignaot et limitant auz seuls effets non produits et non offerts, par le mis 
*«n oaose, et a la question des frais la contestation engag^e, sur la valeur des 
dits meubles et effets saisis et non produits lors de la dite contestation, aveo 
d^pens coDtre le mis en canse. Le 5 mai 1882, une copie du jugement da 29 
avril 1882, ftit signifi^e hk Michael Hjnes, buissier oharg^ da bref de venditioni 
to^nax, dans la dite cause, avec un avis, d' avoir k se conformer aa dit jugement, 
en indiquant le lieu oii le mis en cause devrait livrer les effets saisis, et qu'il 
Icur ^tait permis de repr^scnter, et I'beure et le jour auqaels les dits effets 
deviaient §tre livr^s. L*huissier ne se conforma pas k cette requisition, et le 
le 7 juillet 1882, la Cour Sup^ricure ii Montreal, Rainville J., a, sar motion da 
mis eo cause Boudrias, fix^ ello-m§me le temps et le lieu de la livraison, et k 
ordonn^ que les offets saisis soient remis et livr^s auz mains des demandeurs, 
par le dit Paul Boudrias, le 21 juillet 1882, k diz beures de Tavant midi, aa 
No. 9 de la rue St Domiuique, en la Cit^ de Montreal, et a declare, qu'a partir 
de cette date, le dits effets seraient auz risques et perils des demandeurs. II 
f&t constats par le retour de Joseph Thibaalt, buissier, en date da 21 juillet 
1882, que le mdme jour, il avait offert de livrer auz demandeurs les dits effets, 
saaf ceaz que le mis en eaase Boudrias ne pouvait livrer, et que les demandeurs 
avaient refus^ d'acoepter et de recevoir les dits biens meubles et effets ainsi 
offerts. Le 6 septembre 1882, le mis en cause Boudricu, fit motion pour §tre 
decbarg^ de la garde des dits effets. Le 9 f^vrier 1883, la Cour Superieure i 
Kontr^al, Loranger, J., a accords cette motion, en par le mb en cause Boudrias 
payant auz demandeurs la valeur des dits effets offerts telle que reconnue par le 
Jag«iiient du 11 mars 1882, savoir $8.45, et a d^charg^ le mis en cause 
Boudrias de la garde des dits effets, les laissant pour Tavenir auz risques et 
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Hngta firadj, perils des demaDdeurs k ia disposition desquela ils se trouvaient alor^, pour en 
eta? ^^^ dispoF^s en justice, ou suivant qu'ils le jugeront convenables, sauf Icur 
T8. recours oontre le mis en cause, pour les doin mages rdnultant de la d^pr^iaUoa 

et ^^ ^^ valcur dcs dits cSets eurvenue par le fait qu'ils ont 6i4 en la pos&essioD da 

P. Bottdrias. d^fendeur, sans le oonsentement des demandears, le tout, en, par le mfs encaasc, 
payant auz demandcurs, la susdite comme de $8.45, valeur des effets saisisr 
non offert coninic susdit, avec d^pens centre lemts en cause; ce dernier n'ayant 
pas effort, aux domandeurs, ni consign^ en cour, avec sa motion, la dite somme 
de $8.45. II y a, dans ce jugenicnt, un consid^rant declarant que les demao- 
deurs ont un recours centre le mis en cause, en raison de la d^pr^ciatioo, dans 
la vulcur des dits bicns meubles et effets, depuis la saisie qui en a ^t^ faite, tenaot 
oompte toutefois de la dur^o dc la g;irde qu*en aurait eu le mis en cause, etde 
la diminution qui s'en serait suivie duns leur yaleur, m§me s'ils ^taientrestesen 
sa possession. Ce jugement idt port^ en Revision, et la Cour Sup^rieurc a 
Montreal, Sicotte, J., Torrance, J., Doherty, J., a, le 30 avril 1883, rendu le 
jugement suivant : 

** Consid^rant que, dans T^tat de la cause, le dcmandeur ^tait bien fond^ i 
proc^der, pour obtcnir, centre le gardien, la livraison et remise, ds-mains de la 
justice des effets saisis sur le d^fendcur et plac^ sous la garde du dit Boudria^ 
ct k d^faut de co faire, k requ^rir la central nte par corps ; 

*^ Con^ideraut, en fuit, que le gardien, mis en demeure de faire telle livraLson^ 
n'a fait livraison que de partie des cboses saisies. Consid^rant que les effets et 
ehoses ain^i saisis, et mis sous la garde du dit BoudriuSy que ce dernier k repre- 
sent^, ^taient dans un dtat de dilapidation et de deterioration, qui en ayait 
grandoment diminue la valcur; 

" Consid^rant que le gardien est responsable de cette deterioration et deprd- 
oiation de valcur, par le fait qu*il en a laiis^e Tusage an saisi, qui les a places dans 
une taverne et lieu public, et sans en prendre le soin requis ;* 

'^ Gonsiderant que la valeur des effets ainsi saisis a ete fix^e, apr^s enqudte 
contradictoire, par jugement rendu le 11 mars, 1882, et que cette valeur doit 
servir de bise, pour consUiter la difference qu'il y a entre celle des effets repre- 
scntes, et fixer la somme que doit payer le gardien, k raison de la depreoiatioo 
et deterioration causes par sa negligence dans les devoirs de sa garde ; 

'' Considerant en fuit, que le jugement dont la revision estdemandee, quoiqu'i' 
admette la fuutc et la negligence du gardien et sa responsabilite, quant a cette 
deterioration, Ta decbarge de la contrainte par corps, Veservant purement au 
saisiKsant son recours uiterisur, par action contre le gardien, quant a la sofflois 
due pour la deterioration ; 

** Considerantqu'il y a erreur, dans le dit jugement, par la decbarge accordee 
de la coutrainte demandee par le saiaisant aux termes de la loi, et desjugemeots 



* *' L' Article 9 da titre 33 de rorlonnaDce defend aux gardiens de se servir dea cbosea 
iaisies, pour leur usage particulier, ni de lea bailler k louage ; et f n cas de coatrarention, 
veut qu'ils soient piiv^s du paiemeat des frais de garde et de nourritare, et condamn^s aux 
dommages, inter&ts dee parties ; ils sent en outre tenaa de toutes les obligatioaa dea 
depoait&ires." (Pigeau, Edition de 1787, p. 640.) 
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^u'Ub ayaient octroy^s pour ses reeonrs; et en ne statuant paa do suite sar la Hagh Bndj 
qaestion de d^t^horatioD ; infirme le difc jogemeDt, da 9 firmer 1883, et pro- ^t'lo! 
cedant i rendre le jttgement qui aurait dd dtre rendn, et declarant que la ^^ 
demande pour oontrainte par corpe enire le gardien proc^dait Talablement, ' et ' 
lejette lea mojeDS invoqu^ par ce deniier : adjuge, qa'avant de faire droit, en la ^' ^^driao. 
dite Cour Sup^rienre, sar la demande pour oontrainte, par le saisissant, il soit 
ordoDD^ qne preuve soit faite de la moins value des cffeta r^present^s i raison 
de la d^t^rioratioD, depuis la saisie par la faute du dit gardien, en prenant pour 
base la Yaleur a la date de la saisie, les Evaluations faites et r^I^ par le dit 
jngement du 11 mars 1882, tant pour les articles et effets qui n'ont pas ite 
n^r^sentds, que pour oeuz qui Tont EtE, pour ensuite etre la dite cODtraiote pro- 
Bono^ oontre le gardien, avee Taltcrnative de se liMrer en pajant an cr^anoier 
aaiaifisant la valour ainsi prouvEe, aveo d^pens, oontre le dit gardien, tant de la 
Cour Sup^rieure que de la Cour de Revision, distraits k T. F. Butler, avocat 
dee demandours. '' 

Jagement reversd. 
T. P., Butler^ pour les demandeurs. 

Trudd, Charhanneau et Lamothej pour le d^fendeur et mis en oause. 
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MONTREAL, JANUARY 23, 1884. 

DoRioN, C. J., Ramsat, Tbssier, Baby, J J. 

PRENTICE 

{Defendant in the Court below), 

Appillamt ; 

AND 

MACDOUGALL 

{Plaintif in the Court below), 

RlSPQHDlMT. 

Partnenkip — Partition — Warranty, 

Art. 1507 CO. does not apply to partition between co-partnerg. Where two partners 
made a partition of shares forming a portion of the partnership property, and one 
was evicted from his share, the other partner was held not liable for more than the 
Talae of the share at the time of the partition, i. e., his obligation was merely to 
equalize the Talae of the portions, without a new partition. 

Ramsay, J. This is an action to accouDt brought by one of the members of a 
partnership against his co-partner after the dissolution of the. partnership bj 
mutual consent. At first there appears to have been a number of questions at 
issue between the parties, but the only one submitted for our consideration is 
as to the disposal of 160 shares of tlie Silver Islet Company. Apart from the 
Silver Islet transaction, the respondent admitted his account was overdrawn by 
the amount of $7,296.01. 

Before proceeding to examine into the only question with which we have to 
deal, it is necessary to say that by the articles of partnership the appellant was 

JuLT, Vol* 28— 7. 
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Prentice to have two-thirds of the profits of the geDeral brokerage businefls, and three- 
IfacdoDxrall ^<^^'^^B ^^ ^^^ profits resal^ing from the sale of mines and mineral rights, and 
from the formation of companies in Canada, the United States and Europe. 
After some preliminary details, which are wholly unimportant as regards the 
issue before us, the appellant and respondent, as co-partners, obtained on the 
18th April, 1870, the right to purchase the whole property of the Montreal 
Mining Company (really the Silver Islet property) for $225,000, this right to 
purchase being open till the 1st of June, 1870. As the right to purchase for ao 
short a time was insufficient to allow of the negotiations contemplated by Pren- 
tice in England, the firm of Prentice & Macdougall on the 6th May obtained 
from The Montreal Mining Company the right to an extension of time till the 
1st September following, by their paying the company $2,000, or giving an 
approved note for $2,000, to be forfeited to the company in case Frentioe & 
Macdougall should fail to accept and pay for the property according to agree- 
ment. In order to procure the $2,000 necessary for this deposit Prentice turned 
to a friend in London, Mr. McEwan, and obtained the necessary funds from him 
on the promise that he should share equally with Prentice & Macdougall in the 
profits of the transaction. The deposit was duly made, and on the 25th May the 
Montreal Mining Company made a bond in favor of Prentice alone. When it 
became necessary to pay up the balance of the first instalment ($48,000) under 
the bond on the 1st of September, 1870, Prentice & Macdougall were unable to 
provide the money, which was furnished by one Sibley, of New York. In 
exchange for thio Prentice conveyed to him ''all and singular the within written 
bond,'* that is, the bond from the Montreal Mining Company to Prentice, by a 
memorandum of sale written on a copy of the notarial bond by the Montreal 
Mining Company to Prentice. This memorandum was extended and made more 
fully by a deed called an indenture, purporting to be made on the same day 
between Prentice and Sibley. By this deed it appears that Sibley was to hold 
nine;-tenths of the property in trust for his friends, and one-tenth or 160 
shares for Prentice. By another bond of indenture we learn that the 
persons for whom Sibley was acting when he treated with Prentioe, 
besides himself, were E. B. Ward, Edward Learned, Peleg Hall and C. A. 
Trowbridge. We also learn that Prentice was to have his one-tenth, that if 
160 shares. These shares were transferred to Prentice's name, and he got certi- 
ficates for them. This last indenture was executed on the 2nd November, 1870. 
In December of that year, Mr. Learned wished to acquire 80 shares of the 160 
shares held by Prentice, and Prentice sold them to him for $9,000. In all 
these transactions it seems the promises to McEwan were overlooked by Prentioe 
and Macdougall, and he was getting restive under this neglect. ' Prentice and 
Macdougall then agreed that Macdougairs share should be 40 shares, and u 
order to put the remaining 40 shares out of the reach of Mr. Mcfiwan's litiga- 
tion, the whole 80 shares were, on the 3rd March, 1871, assignecl to MacdoogaUr 
on the understanding that 40 shares should be passed over into the name of Mr. 
Ash worth, in trust for Miss Auldjo, Prentice's sister-in-law, but really to be held 
for Prentice. In 1871 Mr. McEwan brought his action in the United States 
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:«gaiD8t Prentice and Macdougall, and attached the whole 80 shares which h^d Prentiot 
been left standing in Prentice's name notwithstanding the transfer. In this suit |[|^^QU2aU 
<f McEwan, Prentice & Macdougall succumbed, and the whole 80 shares were 
lo6t save eight which McEwan abandoned to avoid the risk of an appeal. Now 
Prentice's pretension is that he owes Macdougall an account of the whole 160 
shares, because although they stood in Prentice's name, they were undoubtedly 
the property of the firm, that is three-fourths were Prentice's and one-fourth 
Maodougall's, that by the transactions of the firm the whole of these shares were 
lost save the price of the 80 sold to Learned for $9,000, and the eight shares 
^ven back by McEwan, and that Macdougall has, therefore, only a right to be 
credited for one-fourth of $9,000, and two shares of the eight or their value ; 
ihat one-fourth of S9,000 is $2,250, and the value of the two shares mV, so that 
plaintiff's ddhat is unfounded, and, moreover, he is entitled to nothing, for his 
account is greatly overdrawn, and that the reliquat is due by Macdougall and 
not to him. 

There is really little difference between the parties as to the main facts, and 
to avoid length, I shall advert to the evidence where it is conflicting in setting 
•-out Mr. Maodougall's pretensions, which are perfectly clear. He contends that 
he was no party to the arrangement in London by which Prentice promised one- 
half of the profits to McEwan ; that in reality, he had, by special arrangement 
with Prentice, a right to half of the profits of this particular transaction ; that 
-for eertain reasons of convenience the whole 160 shares got in to Prentice's 
name; that Prentice sold 80 shares, his own half, for an inadequate price, namely 
for $9,000; that subsequently Macdougall agreed to take 40 shares to terminate 
a suit between him and Prentice ; that Prentice agreed to take the 80 shares he 
had sold to his own account, and that he had given Macdougall, by u J^ed o^ 
«ale implying warranty , for his share, a certain forty shares, of which Macdou. 
:gall had been deprived by the fault of Prentice. Consequently he concludes 
that Prentice is his garant for these forty shares, and that he should, therefore 
give him over the eight shares returned by McEwan and pay him for thirty-two 
-or pay him for the whole forty shares. The Court below adopted respondent's 
Tiew, and decided that appellant owed respondent forty shares or the value, fixed 
•at $80,000, less the rdi^uat de comptej which, apart from this matter, is in 
{favor of the defendant to the amount of $16,188.51, leaving a balance due by 
the appellant to respondent of $63,811.49, to which he is condemned unless he 
gives the respondent forty shares within fifteen days. 

It is manifest that whatever view may be taken of this case the judgment is 
•exaggerated. If appellant is garant of respondent for the forty shares transfer- 
ired to him by Prentice, the least we can say is that Macdougall is garant in the 
measure of his interest of the other forty shares sold by Prentice to Macdougall 
for the account of Miss Auldjo. But in truth the deed of the 3rd March is 
not a warranty deed in the sense of the respondent's pretensions, or a deed 
^f sale. 

It is an assignment of all Prentice's rights in the forty shares, and it is made 
with special reference to McEwan's claim for which Macdougall undertakes to 
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Prentice 

and 

]£aodongal]j 



guaraDtee Prentice proportionally. This will appear by a letter of guarantte 
from Macdougall to Prentice, of the same date, which is in these words : — 

'' 63 Wall Street, New fork, 3rd March, 1871, Edward A.' Prentice,' Esqniie. 

*' Dear Sir, — In consideration of your assignment to me this day of your remain- 
ing interest in the property formerly belonging to the Montreal Mining Co., 
and now held by Alex. H. Sibley and other trustees, I hereby agree that any 
interest therein to the extent of one-half of that conveyed by the said assignment 
or one-fortieth of the whole interest originally held by you, shall be -liable in 
said proportion for any damages- which may result to you by reason of any suit 
which Mr. Alex. McEwan, of London, England, may institute against yon for 
failure to secure his inttrest, or any expenses which have been already incurred 
in the n^tiation of the sale of the property by you. 

"Yours truly, 

"(Signed), H. T. Macdougall." 

It is strange, after reciting this letter textually, to find respondent saying in 
his factum, " This letter was given without consideration ; at a time when plain- 
tiff knew nothing whatever of McEwan 's claim." Mr. Macdougall may not 
have known the full extent of the firm's liubility to McEwan, but it is evident 
by this very letter that he knew there was something, and it is difficult to believe- 
from his correspondence with Prentice in 1870 that he did not know from the 
beginning that Prentice was getting financial assistance in the matter, which 
had to be paid somehow. Again, if taken with the articles of partnership it 
would seem that the assignment was simply a mode of giving Macdougall his 
proportion of the 160 shares. As the learned council for the respondent has 
pointedly referred to Art. 1507, I shall endeavor to put the argument techni- 
cally. Partage is not vente. It is determinate of the right of property and 
not translative.. " Parcillement, lorsque pliisieurs personnes ont ^t^ conjointe^ 
ment Idgataires d*un heritage, ou lorsqu'elles Tout achet^ en commun, et que 
par la suite elles le partagent, chacun est cens^ avoir 4t6 seule l^gataire ou seul 
acheteur de ce qui est tomb^ dans son lot, et n'avoir ^t^ I^gataire ni acheteur de 
rien de ce qui est tombd dans Ics autres lots." " Cela a lieu quoique le par- 
tage ait ^t^ fait avec retour en deniers ou en rente. * * * "II est Evident, 
suivaut ces principes que le partage est un acte qui n'a aucun rapport avec le 
contrat d'echange, et encore moins avec le contrat de vente, soit qu'il soit fait 
sans retour, soit avec retour en deniers ; car, suivant ces principes, le partage 
n'est point un titrc d' acquisition ; je n'acquiers proprement rien par le par- 
tage que je fais avec mes coh^ritiers ou autres coproprietaires ; et tout Tefifet du 
partage se r^duit k rendre d^termind a de ccrtaines choses le droit que j'avais, 
qui dtait auparavant indetermin^.'* Pothier, vente, No. 630. Laurent tries to 
show that this opinion of Pothior is erroneouB, and that it is not in accordance 
with Roman law. He has for him the great name of Dumoulin, but I think 
he is unsuccessful. He goes back to the feudal law and contends that it was 
declared by the lawyers, who were hostile to mutation fines, that partage was 
not iquipollmt d ventt^ in order to avoid the payment of fines. (X. No. 396.). 
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This is not a very satisfaotory mode of reasoning, and he admits the C' N. Prentice 
iias adopted Pothier's view (Art. 833), but he says that by the use of the word MaodougaU. 
^' ceiw^" the artiole indicates a fiction. So it does, but the fiction is not that 

j>arta^e is not tale. Evidently it cannot be confounded with either. It would 
be a fiction to say it was either a sale or exchange. 

But leaving these theoretical discnsBions, let us look at the reason of the thing 
as applied to the case before us. The tacit warranty of our law is the warranty 
by the vendor de te$ faites 4t prometMet. This warranty never exceeds the 
nature of the thing, a doctrine decided formally by this Court in the case of 
Dupuy dhDuamdUy recently confirmed in the Privy Council,* and not, I believe, 
'que8ti<Hied in the Supreme Court. Now what were the /aitt et promeiset of 

' Prentice? He was making over to Macdougall his share of co-partnership 
property, which stood in Prentice's name for the benefit of the partners. Pren- 
tice was, therefore, acting as the agent of the partnership, the thing was lost by a 
partnership obligation, and, therefore, Macdougall was his own garant, " L'obliga- 
tion degarantie est indivisible." (24 Laurent, 213.) But even if it were to be 
treated as a sale, it must be remembered that there is an exception to garantie 
even in sale, viz., where the purchaser knew the danger of eviction. Macdou- 
gall is presumed to have known his danger, for he was evicted for a partnership 
4ebt. He is therefore only entitled to what he paid for thet hing — 24 Laurent, 
p. 259, and Pothier, Yente No. 187, Now what did Macdougall pay for his 40 
shares ? Evidently his interest in the 160 shares. One-half of that is swept 
away by a partnership liability, so that his share was really 20 out of the 80 
remaining. But here respondent raises another difficulty. He claims that he 
is entitled to stock, and that if that cannot be given to him he is entitled to its 
equivalent as damages, which are to be valued at the time of the eviction, and 
he cites Troplong, Yente No. 506. This authority does not apply to the case of 
a purchaser who knows the cause of his eviction. '' Si Tacheteur, qui a achet^ 
avec cette connaissance souffre de cette Eviction quelque chose au deli du prix 
-qu'il a pay^, il doit se Timputer, puisque c'est une Eviction i laquelle il devait 
s'attendre j ce n'est pas le vendeur qui Ta induit en erreur," Pothier, vente, 187. 
Here is how Laurent states the principle of Pothier : '^ Des que Tacheteur con- 
naissait lors du contrat, la cause pour laquelle il a ^t^ ^vinc^, il renoncd au droit 
de rddamer la reparation d'un dommage qu'il doit s'imputer & lui-m§ma. Sur 
•ce point tout le monde est d'accord.'' — (24, 261.) And he cites Aubry et Beau 
and Dalloz. 

It is, however, the principles of partage and not of sale we have to examine. 
In the old law it was for a time held that where in a partage the party taking 
the share knew of the cause of eviction, he had no claim at all. The principle 
seems to be this, that the contract is so far aUaioire, This doctrine appears to 
have been abandoned on the ground of equity. Pothier, Yente, No. 188. , But 
to what is the co^artageant obliged 7 There has been a greatly contested ques- 
tion as to whether the eviction, at all events of a great portion of the share of 

• 7 L. N. 46. 
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Prentice one of the co-partageanU, was a cause of recision of the partage. Damonlb 
>H?n<rAn ^^ thought it was, hut later he ahaodoned this opinion on the ground of eon- 
Ten ienoe, and the hetter opinion seems to be that the obligation is to equalise 
the shares without a new partage. Therefore Prentice has only to account for 
the value of what he got at the partage. That was unquestionably $9,000. It 
is therefore a fourth of $9,000 he has to return. 

But how are we to deal with the eight shares? This is the only part of Uie 
case which has given us any real difficulty as to the principles involved, and 
although a matter of small importance pecuniarily, it is not easily disposed of. 
As we have seen, as a rule of convenience rather than of strict right, the paria^y 
once carried out, is not sot aside for eviction, even of the whole of the share of a 
c<hportagtant» All the latter's rights consist in a demand to oblige his oo-parta- 
geant to equalize the shares — that is, to a money indemnity. The eight shares 
abandoned by McEwen formed part of those assigned to Macdougall, one-half for 
his own benefit and one-half for the benefit of Prentice ; therefore, four should go 
to Prentice and four toMacdougall, then their value should be taken, and three- 
fourths of it should go to Prentice and one-fourth to Macdougall, precisely as ve 
divide the $9000. But it is very difficult to fix the value of these shares, which 
have been sequestrated during all these years, without doing injustice to one or 
other of the parties ; we therefore say this, the rule which has been adopted from 
convenience does not apply here. These eight shares have never really been 
mixed up with the property of either party ; but, by the operation of the seques- 
tration, they have remained to be dealt with in the same condition as at the time 
of the partage, and therefore they should be divided in the same manner as thej 
ought to have been divided by the partage, that is, six should go to the appel- 
lant and two to the respondent. 

The judgment, therefore, will be reversed, with costs, for respondent's dHat 
de compte is unfounded, and it appears he has overdrawn his account to a much 
greater amount than anything coming to him from the $9000. 

The following is the judgment of the Court : — * 

" The Court, etc, 

'^ Considering that by an Acte passed before Griffin, notary public, on the 
19th of)d!arch, 1869, the appellant and respondent declared to have formed a 
partnership as brokers, beginning from the 24th of February, 1869, inckdiog 
the negotiation of loans and other monied transactions, as well as the purchase 
and sale of mines, and the formation of companies ; the profits in the ordinary 
transactions, as brokers, to be divided in the proportion of two-thirds for the 
respondent and one-third for the appellant, and those resulting from the sale of 
mines or mineral interests and from the formation of companies, to be divided 
in the proportion of three-fourths for the appellant and one-fourth for the res- 
pondent, which co-partnership was dissolved on the 2nd of November, 1871 ; 

<' And considering that during the existence of the said co-partnership, the 
appellant, with the aid of one Alexander McEwan, obtained in his own name, 
but for the benefit of the co-partnership, a promise of sale of the franchise and 
mining rights of ^* The Montreal Mining Company,*' it being understood that 

* This jadgment was confirmed by the Privy CoancU. 
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the said AUzander MoEwan shoald have one-half of the profits to be derived Prentice '^ 
from said transaction ; Macd^oligaU. 

"And considering that on or about the 2nd day of September, 1870, the 
appellant transferred his rights in the said ' The Montreal Mining Company ' 
'to Alexander H. Sibley, acting for himself as well as for others his associates ; 

*' And considering that the profits realized by the said sale consisted in 160 
parts of 1600 parts or shares in the Association termed ' The Canada Lands 
Parchase Trust ; ' 

"And considering that in or about the month of December, 1870, the appel- 
lant sold 80 of the 160 parts or shares by him obtained in the said ' Canada Lands 
Purchase Trust' for the sum of $9,000, and that on 2l8t day of February, 
1871, the respondent instituted an action against the appellant in the Supreme 
Oourt, New York, by which he alleged that appellant had realized $22,500 of 
profits by the said negotiation and sale of mining lands, and claimed that the 
•appellant be condemned to pay him the sum of $11,250 as hb share of said 
profits ; 

'* And considering that with a view to settle their difficulties with regard to 
said transaction and suit, the said appellant, on the 3rd day of March, 1871, 
jigrced to transfer and did transfer unto the respondent the 80 parts or shares 
remaining out of the 160 parts or shares in the ' Canada Lands Purchase Trust/ 
which he had obtained by the transfer of said mining lands and rights, 40 parts 
or shares out of the 80 the said respondent agreed to transfer unto Miss 
Auldjo, the remaining 40 parts being in full for his proportion of the profits 
derived from said transaction ; 

'* And considering that at the time of the said transfer of the said 80 parts in 
the ^ Canada Lands Purchase Trust ' by the appellant to the respondent, the said 
respondent agreed, by a letter dated the 3rd day of March, 1871, that the said 
40 parts or shares, so transferred to him for his share of profits in said transac- 
tion, should be liable in the same proportion to the whole of the parts or shares 
originally held by the appellant in the said company for any damage which 
inight result to the appellant by reason of any suit which the said Alexander 
McEwan might institute against him for failure to secure his interest, or any 
•expenses incurred in the negotiations of the sale of the property ; 

'^ And considering that the said transfer of the 3rd of March, 1871, was not 
only made to secure to the respondent his share of the profits arising out of the 
said mining transactions, but also to meet the contingent event of the claim of 
the said Alexander McEwan to the ownership of the said 80 shares, and that in 
<<sonsequence of the judgment hereinafter mentioned, declaring the said Alex' 
ander McEwan owner of the said 80 shares, the said transfer became inoper* 
ativc J 

<'And considering that before the said transfer was duly completed and 
registered in the books of the Trust, the said Alexander McEwan claimed before 
'the New York Supreme Court, as his share in the profits in the said transaction, 
the 80 shares or parts in the said ' Canada Lands Purchase Trust ' so transferred 
by the appellant to the respondent, which 80 shares, by a decree of the said 
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Prentice Supreme Court of tho 9th of December, 1871, were adjudged to be the pro- 

Mscdouffall V^^^y ^^ *^® "*^^ Alexander McEwan ; 

'* And considering that subsequently the said Alexander ICcEwan, by eom- 
promise, agreed to transfer and did re-convey eight of the said 80 parts in the 
said Trust, to Walter Shanly and James I). Crawford, tnuteea appointed bj 
the appellant and the respondent, to hold the said eight shares on their behalf 
until an adjustment of their claims had taken place, the said Trust being now 
represented by 288 shares of the nominal value of $100 each in the Silver HiDiog 
Company of Silver Islet and eight shares of The Ontario Mineral Lands Com* 
pany; 

*' And considering that through the adjustment in the present case of thr 
accounts of the affairs of the said co-partnership, exclusive of the rights which 
the said parties may have against each other with regard to the said mining 
rights, there is now due to the appellant by the respondent a sum of $16,185.51, 
as mentioned in the judgment rendered by the Court below ; 

'^ And considering that through the claim of the said Alexander McEwan the 
said respondent has been deprived of the whole of the 40 shares allotted and 
transferred to him as his share of the profits in the said transaction ; 

" And considering that he is entitled to claim his proportion of one-fonrth of 
the sum of $9,000, for which the said respondent has sold 80 of the said 160 
. shares or parts in the said * Canada Lands Purchase Trust ' or $2,250 currency^ 
with interest on the said sum from the 30th December, 1870, date of the sale bj 
the respondent of the said mining rights, and also his one-fourth part of the 
said eight shares or parts in the said company now represented by the 288 shares 
of the nominal value of $100 each in the Silver Mining Company of Silver Islet 
and eight shares of The Ontario Mineral Lands Company ; 

'' And considering that the said sum of $2,250, and interest as aforesaid, are 
more than compensated by the sum of $16,188.51, which is due and owiDg by 
the respondent to the appellant according to the adjustment of accounts as made 
in and by the judgment appealed from, to wit, the judgment rendered on the 
Slst day of Mafch, 1881, by the Superior Court sitting at Montreal, and that 
there is error in the said judgment of the Slst March, 1881 ; 

<' This Court doth reverse the said judgment of the Slst March, 1881 ; and 
proceeding to render the judgment which the said Superior Court should bare 
rendered, doth adjudge and order that the said eight shares in the said ^ Canada 
Lands Purchase Trust,' in the hands and possession of the said Walter Shanlj sod 
Jas. D. Crawford, in trust, which shares are now represented by 288 shares of 
the nominal value of $100 each in the Silver Mining Company of Silver Islet 
and eight shares in The Ontario Mineral Lands Company, so that six of the 
said eight shares of the * Canada Lands Purchase Trust ' or 216 shares in the 
Silver Mining Company of Silver Islet, and six of the eight shares in the 
Ontario Mineral Lands Company, shall belong to the said appellant, and tvo 
of the said 8 shares of the said * Canada Lands Purchase Trust,' or 72 of the aaid 
288 shares in the Silver Mining Company of Silver Islet, and two of the eight 
shares of the Ontario Mineral Lands Company shall belong to the said respon- 
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-dent, as their respeotive sliares in the said partnership property, and the said Prentice 

parties are hereby ordered to make to each other within one month from the Kacdonaall. 

date of this judgment a regular transfer of their respective shares in the said 

mining stock, and to grant the necessary discharge for the same to the said 

trustees, and in default of doing so within the said delay, this judgment shall be 

held to be in lieu and place of a regular transfer by the parties to each other of 

(he said shares in the said respective proportions, and to be held as a good and 

valid discharge to the said trustees for the said shares ; it being ordered thai any 

profits derived from the said shares now due, or which may have been received 

hj the said trustees, shall be accounted for and paid to the said parties in the 

above proportions ; 

"And the Court doth dismiss the other conclusions of the action of the res- 
pondent, each party paying his own costs in the Court below, and doth condemn 
the respondent to pay the costs on the present appeal : reserving to the appellant 
his recourse for any balance which may be due him by the respondent." 

Judgment reversed. 
R. A. Ramsay, for appellant. 

S. Bethune, Q.C.y counsel. 

Dunlop <k Lyman J for respondent. 

R. Laflammey Q.C., counsel. 
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MONTREAL, 10 MAI, 1IS4. 

Coram LoRANGER, J. 

Desjardiru vs. Girard. 

Acte des licences de 1878. (41 Vict. ch. 3) — Venie de liqueurs aux iwrognes 
'dhabitude — C<mclusion aux domma^es, 

PsR Curiam. Le mari de la demanderesse est un ivrogne d*habitude. L« d^fen- 
deur est un h6telier de oette ville. Aux termes des sections 95 et suivantes de Tacte 
Hies licences de 1878 (41 Vic. ch. 3) le mari, la femme, le p^re, la in^re, le frdre, la 
soeur, le curateur ou le patron de toute person ne qui a T habitude de boire ayec ezc^s 
des liqueurs enivantes, pent donner avis par ^rit sign^ de son nom k toute 
personne licenci^e pour la vente des liqueurs enivrantes ou qui en vend hahi- 
tueUementy de ne pas en vendre ou en Itvrer a U personne qui a oette habitude. 
Si, dans le cours d'une ann^e de cet avis la personne ainsi notifi^e soit par elle 
m§me, soit par son commis, serviteur ou agent, vend ou livre autrement que sur 
demande sp^ciale, pour des fins m^dicales ; sign^ par un m^decin pratiquant, telles 
liqueurs a la personne ayant telle habitude, oelui qui a donn^ Tavis pent, par une 
action en dommages, r^ouvrer de la personne notifi^e la somme de 10 piastres 
an moins et de 500 piastres au plus k titre de dommages et int^r^ts j et en cas 
de d^o^s de Tune ou Tautre des parties, ce droit d'action subsiste centre ou en 
faveur de leurs repr^sentants l^gauz. Toute femme marine peut in tenter cette 
action en^son nom sans Tautorisation de son mari, et les dommages recouvr^s 
flont dans ce cas pour son seul usage. 
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DesjardinB 

vs. 

Girard. 



Le 12 septembre dernier, la demanderesFe a donn^ an ddfendeur Ta^s eD 
questioD, et par son action elle se plaint que nonobetant cetavis, le dit d^fendeur 
aurait d^ le lendemain, vendn et llvr^ k son noari la quantity de trois bonteiUeB- 
degin; puis elle reclame comme dommages-int^rSta la somme de deux cents- 
piafitrcF. 

Le d^fendenr a plaids d'abord par une defense en droit ; c'est oette defense 
que la cour est appel^e & juger. II se plaint de Tinsuffisance de la ddclaratioo^ 
en antant que la declaration ne fait pas voir. : 

lo Que lors de la vente en question, ledefendeur ^tait uqc personne lioenciee 
pour la vente des liqueurs enivrantes ou qui en vendait alors habitaellement. 

2o Que Tidentite du mari de la deiuanderesse ^tait connue du d^fendeur lore- 
qu'il lui a vendu telles liqueurs enivrantes; 

3o Parce que la loi des licences a jant fixe la p^nalit^ou dommages ^ la Bomme^ 
de pas moins de diz piastres et pas plus de 100 piastres, k §tre d^termio^ par 
la cour ou un jury, les conclusions de la declaration doivent ^tre dans les termes 
m^mes de la loi, afin de laisser au d^fendeur Toption de Tun ou Taatre tribaaal. 

A Pargument, le d^fendeur a pr^tendu 4 I'appui de sa premiere propositioa 
savoir, que le d^fendeur etait insuffisamment d^Ssign^ dans la d^laration, que 
Paction en question est une action p^nale et doit ^tre formulae dans les termes 
et avec la precision d'une plain te en mati^re criminelle. Je ne puis adopter ces- 
Tues qui sont k la fois centre la lettre et Fesprit de la loi, puisque le statafc 
d^lare formellemcnt que Tindemnit^ est pay^e an ponrsuivant a titre de dom- 
mages et int^rets, et qu'en cas de d^c^, le droit d'action subsiste en faveor 
ou centre les repr^sentants de Tune on Tautre des parties. Sur oe point de^ 
m§me que sur plusieurs autres que le d^fendeur oppose, la declaration me 
parait suffisamment libell^ ; mais il y a une omission fatale dont le d^fendear 
a pris avantage et sur laquelle il doit r^ussir. Le d^fendeur ne pent 6tre 
condamnd s'il ignorait au moment de la vente que la personne k laquelle il a 
Tendu fut la personne d^ign^e dans Tavis qu'il a re^u. 

Cette preuve doit etre faite ; or la demanderesse n'a pas allegu^ oe fait 
essentiel et, partant, ne pent pas le prouver. 

La defense en droit sur ce point seulement etait bien fondee. La demande- 
resse a, depuis Taudition de la cause, demande k amender de mani^re a supplier 
k oette insuffisance dans les aliegu^s de sa declaration, et sa demande a et4 
acoordee. En consequence, la defense en droit sera maintenue poar les irais 
seulement. 

Yoici le jugement de la Cour : 

Ck>nsid6rant que le defendeur est designe dans le bref de sommation comme 
h&telier, et qu*aux termes du paragraphe 4 de la premiere section de Tacte des 
licences de 1878, il est repute tenir une maison d'entretien public oiL Ton vend 
des liqueurs enivrantes ; 

Considerant de plus qu'auz termes de la section 95 du m6me acte, les dispo- 
sitions dn dit acte qui r^glent la mati^re en litige, s'appliquent non seulement 
aox personnes licenciees pour la vente des liqueurs enivrantes, mais aussi k oellec^ 
qui en yendent babituellement, mdme sans licence ; 
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CoDsid^rant que ractioii autoris^e par lea aeotions 96, 97 et 98 da dit aote, 
eat ane action en indemnity d'uo oaraotdre purement civil, et est Boumiae aux 
rdgles de procedure ordinaires ; 

CoDBid^rant qae par la section 96 da dit acta, le montant da Tindeinnit^ est 
fix6 k pas moins de $10, et pas plas de $500, et qa'il appanient k la eoar oa i 
«n jury d'en d^termiaer le quantum : qae cettein demnit^ est aceord^e i titre de 
dounnages et int^rlts, et coas4$qaeniment qa'il eat loisible k la partie qai lea r^la- 
me, d'en ^xer le moptant par action : que cette action pent Itre indistincte- 
Dient soomise i la oour oa k an jary, aa oboiz des parties, mais qae cette option 
ii*a lieu qae poor lea cas oik la somme r^lam^e est d'an montant saffisant poar 
avoir 4in proc^ par jury ; 

Consid^rant que dans Tespece la demanderesse a limits sa demande k la Bomme* 
de $200, et qu'aaz termes de rartiole de 349 C. P. C, cette action n'est pas de 
la competence da jary ; 

GoDsiderant que le d^fendeur ne peat ^tre condamo^ k payer tels dommage» 
et int^rSte qae dans le cas oil il est proav^ qae Tindentit^ de la personne k qai 
la liqaear a ^te vendae ^tait connae par lui aa moment de cette vente ; 

Gonaid^rant que )a demanderesse n'a pas all^ga^ qae le d^fendeur connaissait 

son mari, le nomm^ Desjardios, aa moment de la vente en question, ou qu'il sa- 

vait qae la personne k laquelle octte vente a ^t^ faite ^tait la personne indiqu^ 

dans Tavis que lui a donn^ la dite demanderesse, le douie septembre dernier, ei 

que cette omission sur un fait essential donnait ouverture k la defense ea droit 

da d^fendeur ; 
Consid^rant que la demanderesse- a, depuis Taadition sur la pr^sente defense 

en droit^ obtenu la permission d'umender sa d;6claration de mani^re k couvrir 

I'insaffisance de ses alMgu^s en ce qui concerne Pomission ci-dessus mentionn^e ; 

La Cour, tout en declarant la defense en droit mal fondle sur tons les points 
soulevds, sauf celui en dernier lieu mentionn^, et vd Tamendement sasdit,maia- 
tient la dite defense en droit pour Ics frais seulement. 

MM, Jodoin et Pelletier, avocats de la demanderease. 

r. MercieTf Btawoleil et Martineau, avocats da d^fendeur. 



Desjardins 

TS. 

Girard. 
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MONTREAL, 14 JANVIER 1884 

Prints: L'Hon. Juge-en-cbef Dorion, Les Hon. Juges Monk, Tsssikb, 

Caoss ET Babt, 

THE MUTUAL FIRE INSURANCE COMPANY OF JOLIETTE, 

Appilaxti 

VB. 

E. N. DUPUIS. 

Assurance Mutudle — Obligation des assuris — SS, 6, 20, 21, ch, 68 
& R, B. C. — Le montant des pertes doit itre alUgui et prouvi — La nature 
des dettes doit itre itablie afin de voir si elks sont de cdUs dont les assuris sent 
responsahUs. 

Yoici les consid^ranta da jagement : 

'' Gonsid^rant que les scales dettes que les membres d'une compagnie d'assu- 
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The Mutual ranee mutuelle sont teipus de payer sont lea pertea r^sulUnt dea riaqnes aaaor^ 

C^mplin^? par la oompagnie, les d^pensea d'adminiatration pendant Fexiatence des polioea 

Joiiette d'asaurance de chaque membre, et lea int^rSta sur lea empninta que lea diree- 

E. N. Dupuis. teura aont autoris^s a faire pour rencootrcr cea pertea et d^penaea incidentea. 

Seota. 6, 20 et 21 da eh. 68 dea (Statuta Befondua da Baa Canada.) 

'*Et consid^rant que les repartitions que les Directeurs sont autoria^a k faire 
des sommes que les.membres doivent payer doivent toajoara 6tre en proportimi 
da montant dea billeta de d^pot de chaqae membre. Sect. 20 da m^me obap. 

'* Et consid^rant que Tappelante n'a pas all^a^ ni prouv^ qael ^tait le 
montant dea pertea qa'elle avait sabies, ni T^poque k laqaelle elle avait anbi oes 
pertea, ni qael ^tait le montant des d^penses inoidentes et qnand ellea avaient ^t^ 
encoaraes, de mani^re ^^tablir le montant qae cbaque membre devrait payei 
sar les billeta par lui donn^. 

''Et oonsid^rant qu'il appert par la preave faiteen cette cause qae le 9 novem- 
bre 1880 les dettes de la Compagnie ne s'^Ievaient qa'i $21,023.&3 sutTant 
retat B 15, y compris $4,400 pour reclamations en suspens, ce qni ne laiaaait 
r^ellement quia $16,623.53. et que ces dettes se montaienjL le 5 avril 1881, 
loraqae la premiere repartition en a 6t6 faite aur lea membres de la Compagnie 
k ane aomme de $22,189,50 et que pour payer cette aomme lea direoteun ont 
fait une premiere repartition au montant de $25,084.74. 

'' Et oonsiderant que le 9 deoembre 1881 lea directeurs ont fait une aeconde 
repartition par laquelle ils ont demande auz membres de la Societe le paio- 
ment entier de la balance dea billeta par eux deposes, ce qui formerait une 
autre somme d'au-del4 de $29,000 ; ces deux repartitions s'elevant k un chifire 
au-del^ de $54,084.74 pour payer la somme de $22,189.50, ou pr^ de 150 
pour cent de plus que le montant k payer. 

" Et considerant que ni la preave ni les etats produita ne donnent aucun detail 
sur la nature ni Tepoque k laquelle ces dettes ont ete encourues en sorte qa*il 
est impossible de dire si Tintinie eat tenu de oes dettes ou d'auounes d'elles — 
et que Tappelante n'a paa prouve sa creance. — 

'' Cette Cour est d'opinion qu'il n'y a paa d'erreur dans le jugement renda 
par la Cour de premiere Instance le neuvieme jour de Janvier 1883, et pour 
les raisons ci-dessus confirme le dit jugement avec depens, tant ceux encouros en 
Cour de premidre Instance que sur cet appel." 

Jugement confirme. 

McLaren^ Leet et Smith, pour Tappelante. 

Lacoste, Globenski/j BisaiUon et Brosseau, pour Tintime. 
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SUPREME COURT OF CANADA, 188:>. 

OTTAWA, NOYSMBBR, 1883. 

Present : — Sir W. J. Ritohik, 0. J., and Stbono, Foubnier, Henet^ 

and GrWTNNE, JJ. 

DAM£ ELLEN TREAGEY et tir. 

{DefendanU)f 

APPILLAHTB ;; 
AND 

THOMAS LIGGBTT €t al, 

Rbspohdihts. 

Articles 803, 1034 C. C. P, Q, — Donation in marriage contract. — Proof of 
ifuolvena^ of donor at date of donation ntceuary to set aside. 

On 28t]i Jaoe, 1876, L. et al, sold to M. T. a property for $12,250, of which price $3,789^ 
were paid in cash. On 16th Jane, 1879, E. T., daughter of M. T., married J. K., 
and m their contract of marriage M. T. made a donation to his daughter, E. T., of 
certain property of considerable value, and remained with no other property iban 
that sold to him by L. «l aZ. In July, 1881, L. ttdl^ brought an action to set aside 
the gift in question, claiming that the property sold haying become so depreciated 
in value as to be insufficient to cover their claim for the balance remaimng due to 
them and secured only by the property so sold, the gift in this marriage contract 
had reduced H. T. to a state of insolvency, and had been made in fraud of L. et al 
and that at the time tbe gift was made M. T. was notoriously insolvent. M. T.r 
pleaded, inter alia, denying averments of insolvency, ft'aiid, or wrong-doing. The 
only evidence of the value of the property still held by M. T. at the date of the 
donation, 16th June, 1879, was the evidence of an auctioneer, who merely spoke of 
the value of the property in November, 1881, and that of a real estate agent, who 
did not know in what condition the property was two years before, but stated 
that it was not worth n^ore than $6,000 in November, 1881, adding that he con- 
sidered property a little better now than it was two years before, although very 
little changed in price. 

HiLD (reversing the judgment of the Court below), That in order to obtain the revocation 
of the gift in question, it was incumbent on the plaintiffli to prove the insolvency 
QT dieonftture of the donor at the time of the donation, and that there was no 
proof in this case snffieient to show that the property remaining to the donor at 
the date of his donation was inadequate to pay the hypothecary claims with which 
it was charged. 

Appeal from a jadgment of the Court of Queen's Bench for Lower Canada 
(appeal side) ^affirming the judgment of the Superior Court. 

This was an action brought to set aside a gifl made by Martin Treaoej to 
his daughter Ellen Treaoej and to her husband John Killoran, contained in 
their marriage contract executed 16th June, 1879, to which Martin Treacey was a 
party, for the purpose among other things of conveying to them, in consideration 
of their marriage, property of considerable yalue. 

The wrong which Liggett et al. complained of was, that having sold Martin 
Treacey a property on the 28th June, 1876, which had only been partly paid 
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Dame Ellen for, ft balaDoe remftined due to them thereon secured only by the property ao 
^^ ^^' sold, which having become depreciated in value was insufficient to coyer their 
T. Liggett claim, that the gift in this marriage contract had reduced Martin Treacey to a 
state of insolvency, and had been made in fraud of Liggett et al., whose claim 
remained unsatisfied ; they further allied that at the time the gift in question 
was made, Martin Treacey was notoriously insolvent, that he had remained in 
possession of the property so given, the same as before the date of the gift, and 
that ft year had not elapsed since they, Liggett et cd,, had become aware of the 
existence of the donation ; they therefore claimed that the donation in questioa 
should be set aside and annulled. 

The defendants each pleaded separately, but to the same effect, by a special 
categorical denial of each of the averments in the declaration, especially the 
averments of insolvency, fraud, or wrong-doing. 

The facts shown in evidence were that by deed dated the 28th June, 1876, 
Liggett et al, had sold Martin Treacey a property for $12,250, whereof $3,787 
were paid in cash, and the balance was made payable to the acquittaLof Lig^tt 
et al, vii., $403 to A. M. Foster, Ist November, 1876, and the balance to the 
Liverpool, London & Globe Insurance Co., as follows, vis. : $4,030 on the 1st 
July, 1878, and $4,030 on the Ist July, 1883. 

That the contract of marriage complained of was made 10th June, 1876, and 
contained a large amount of valuable property which Martiq Treaoey thereby 
transferred to his daughter and son-in-law, and was duly registered. 

That besides the property he gave to his daughter and her husband, Mr. 
Treacey held no other than that sold to him by Liggett et al. ; also that they 
had taken judgment against him for the first instalment due under his deed of 
purchase, and seized and sold his moveables ; further that since his daughter's 
marriage, she and her husband had lived on the property he had given her. 

There was no proof of fraud or collusion on the part of the daughter or of 
her husband. 

As to proof of the value of the property still held by Martin Treaoey at the 
date of the donation, 16th June, 1879, two witnesses were examined on the 12th 
November, 1881. 

William J. Shaw, auctioneer, stated that on that day, 12th November, 1881, 
sub-division No. 40, No. 1206 St. Ann's ward, he considered worth aboat 
$6,000. 

Oliver W. Stanton, real estate agent, being examined, stated that he con- 
sidered about $6,000 a very fair value of No. 1206 sub-division 40, St. Ann's 
ward. The houses, he said, were in bad order and the building also. 

He was asked : <' Is it worth to-day as much as it was two years ago ? A. 
I did not see it two years ago." 

Q. Supposing the property to be in the same state, was it more valuable two 
years ago than to-day ? A. No ; I consider property a little better now than it 
was two years ago, although there is very little change in price." 

The Superior Court rescinded the donation made by contract of marriage to 
the female appellant by her father, Martin Treacey, and that judgment was 
affirmed by the Court of Queen's Bench for Lower Canada (Appeal side). 
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From these jogdments the appellants, Dame Ellen Treaoey et vir, as well for Dame Ellen 
themselves personally as beneficiary heirs to the estate of the late Martin ^nd 
Treacey, appealed to the Supreme Coart of Canada. '^'^^fT^*^ 

The question which arose on this appeal wap, whether the respondents had 
proved their averment in their declaration, that Martin Treacey was at the date 
of the said donation, and before, notoriously insolvent, en diconfiture^ and unable 
to pay his debts, and were entitled under art. 803 C. C. to obtain the revocation 
of the gifk. Other points were argued by counsel, but the Court did not think 
it necessary to express any opinion on them. 

Mr. Doutre , Q.C., and Mr. Joseph, for appellants, and Mr, Branchaud, for 
respondents. 

Ritchie, C.J. : — 

The whole question turns on whether Martin Treacey was solvent at the time 
he made this conveyance, or whether making the conveyance which he did 
rendered him insolvent. For the reasons given by Mr. Justice Cross, and with 
which I entirely agree, and to which I have nothing to add, I think this appeal 
should be allowed. That is to say, I am of opinion that the insolvency of the 
party was not established. 

Stronq, J. : — For reasons substantially the same as those given by Mr. Justice 
Cross, I am of opinion that we ought to allow this appeal. Without entering 
upon a consideration of the important point of law which is dealt with in the 
opinion of the learned Chief Justice of the Court of Queen*s Bench, but assum- 
ing, for the present purpose, that the law is as he states it, that a donation of 
immovable property by a father to his daughter, on the occasion of her mar- 
nage is to be considered a gratuitous alienation, I am still of opinion that the . 
proof in the present case is inadequate to invalidate the gift made by Martin 
Treacey to his daughter. Article 803 of the Civil Code provides that : 

If at the time of the gift, and dedaction being made of the things given, the donor were 
insolTent, the preTioos creditors, whether their claims are hypothecary or not, may obtain 
the revocation of the gift, even though the donee were ignorant of the insolvency. 

Fraud must be proved, and is not to be presumed. Therefore, it was incum- 
bent on the respondents to show that the property remaining to Martin Treacey, 
after he had made this donation to his daughter, was inadequate in value to pay 
the hypothecary claims of the respondents with which it was charged. 

This property had been sold by the respondents to Martin Treacey, on the 
28th June, 1876, for 912,250, of which price 93,787 had been paid in cash. 
There is a presumption, therefore, that on the day of donation by Martin 
Treacey to his daughter, the 10th of June, 1879, the property still remained of 
more than sufficient value for the residue of the unpaid purchase money. 

The question we have to decide is, therefore, reduced to this : is it sufficiently 
proved that the property on the 10th June, 1879, was so reduced in value as to 
be worth less than the portion of the sum remaining unpaid, in other words, is 
tbejTnmd/acte presumption destroyed by the counter testimony of witnesses? 

Only two witnesses were examined on the point of value. 
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Dame Ellen William J. Shaw's evidcnoe is Dot material, since he merely speaks of the 

'^^d*^"^ value at the date of his examination, which was the 12th November^ 1881. 

T. Liggett Stanton, a real estate agent, says that $6,000 was the fair valne at the date at 

which he speaks — in November, 1881. He says, he did not know the property 

two years ago. He then adds, he considers property a little better (when he 

speaks) than it was two years ago. 

It appears to me that this evidence of a single witness is much too vagne and 
general to repel the fair inference arising from the circumstance of the sale ia 
1876, especially considering the well-known fluctuations in the value of land 
in cities and towns in this country. It is true that the only way of fixing t 
valuation in questions of this kind is by the estimation of persons having deal- 
ings in real estate, or otherwise experienced in its value, like the witness ; but, 
certainly, it would be most unsafe to act on evidence like this, when it must have 
been easily within the power of the respondents, upon whom the burden of proof 
lay, to establish the value at the date of the marriage settlement by the evidence 
of witnesses who knew the property at that time. I doubt, indeed, if sach 
evidence as this ought to be acted on, even in a case where there was no such 
criterion of the value afforded as there is here by the price agreed to be paid 
under the previous sale, to which the creditors were parties, but under the ciroam- 
stances of the present case it seems clear to me that there is not such distinct 
and clear proof of insolvency as is required to warrant the revocation of the 
donation. 

I think the appeal should be allowed, and the action dismissed with costs ia 
this Court and the Court below. 

FouENiEB, J. :— rLe 28 juin 1876, les intim^s vendirent i Martin Treacey, 
un des appelants, un lot de terre avec b&tisses, pour la somme de $12,2|50, a 
compte de laquelle ils rcgurent au moment de la passation de Tacte de vente 
$3,787. La bnlance ^tait payable avec int^r§t 4 7 p. c. comme suit : $4030.00 
k A. M. Foster avec int^idt au ler novembre 1876 $4,030.00, le ler juillet 
1878, et $4,030, le ler juillet 1883. 

Le 19 juin 1879, Martin Treacey intervint au coutrat de manage de sa fille, 
Ellen Treacey, avec John Killoran, et lui fit donation de toutes ses propri^t^ 
& Texception de celle qu'il avait achet^e des intim^s. Ceux-d on t^ par leur 
action en cette cause, demand^ la revocation de cette donation, comme faite eo 
fraude de leur droit, et parce qu*^ I'^poque de cette donation, le donateur Martin 
Treacey ^tait notamment insolvable et en d^confiture. Cette derni^re all^tion 
^tant la base principale de Taction, il est important de la donner textuellement, 
afin de faire voir clairement la position prise par les intim^ : 

That the said Martin Treacey was at the date of the said donation and before notorioasly 
insolvent, en diconfiiure^ and unable to pay his debts, and has ever since remained w^ ta 
the full knowledge of the said Ellen Treacey and husband, who acted with the said Martin 
Treacey in fraud and collusion, to impair the interests of the said plaintiff^. 

That by the said deed of donation, which was gratuitous and made by the said donor 
and accepted by the said donee fraudulently and with intent to defhiud the said plaintift 
in particular, the said donor divested himself in favor of the said donee of a property irJiie'i 
was the common pledge of his creditors. 
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lis ODt de plus all^gu^ que I'ezistence de cette donation n'etait parrenue k Dame Ellen 

I - J • • j» Treaceretvir. 

leur connaissance que depuis moii^ a an an. ^^^ 

Lea intim^s ont par des defenses separ^ea ni^ sp^cialemcnt tontes lea alMga- 7* Ligptt 
tions de la declaration et plus particalierement celles ooncemant lafraudeet. 
rinsolvabilite. lis ont aussi invoqu^ la presoription introduite par I'art. 1040 
C. C. 

Le jagemcnt de la Cour Sap^rieurc, confirm^ par celui de la Cour da Bano 
de la Eeine, a maintena Paction et annuls la donation tout en ordonnnnt la dis- 
cussion des autres biens de Martin Treacey. 

La question trds controvers^e de savoir si la donation contenue dans un 
oontrat de manage doit dtre consid^r^e faite k titre gratuit ou on^reaz, a M 
diacct^e par plusieurs des honorables juges appel^s a decider cette cause. 

Cette qaestion qui pourrait dtre de la plus haute importance en certains cas 
a cause de la diffi^rence de la preuve que la loi ezige suivant le oaractdre de 
I'acte, n*en a aucune dans la pr^scnte cause ; ear la prcuve est tout a fait in- 
suffisante pour ^tablir les allegations de fraude, d'insolvabilite notoire et d^con- 
ffture qui sont les elements essentiels de Taction r^vocatoire. Si la preuve en 
eiit 6i4 faite, il est indubitable que le jugement rendu en cette cause aurait bien 
jage, mais il est Evident que cette preuve fait d^faut. 

lyabord quant k la preuve de fraude et de collusion de la part d'EIIen 
Treacey et de son mari, il n'y a pas eu la moindre tentative de la faire. Quant 
k la preuve de Tinsolvabilite, d fa date de la donation'\\ n'y en a aucune preuve 
Don plus, si ce n'est celle que les intim^s pr^tendent tirer de Tudmission de 
faits des appelants, que Martin Treacey n'avait pas A cette ^poque d'autre 
propriety que celle achet^e des intim^s (** no ether property/ hut the one pur 
<ihfuedfro7n plaintiffs in this cause.**) 

Cette admission qui ne fait pas mention des propriet^s mobili^rep, ne fait pas 
preuve d*insolvabilite et encore moins de d^confiture. Pour supplier k cette 
insulBsance et dans Ic but d'arriver* faute de preuve directe, a prouver Rinsol- 
vabilite, les intim^s ont fait entendre deux temoins au sujet de la valeur de la 
propriety en question. M. J. Shaw, I'un d'euz qui a 6t6 entendu, le 12 octobre 
1881, ^time la propriety en question k $6,000. L'autre, Olivier W. Stanton, 
Testime aussi k $6,000. II dit que les b&tisses etaient en mauvuis ordre. A la 
question qu'on lui a faite pour savoir si cette propriety valait autant il y a deux 
aoB, il repond qu'il ne Ta pns vue k cette epoque. Elle pouvait alors valoir 
beauooup plus, si elle eta it en bon ordre, mais le temoin n'en salt rien. Ainsi 
ees deux temoins ne font mention de la valeur de la propriete en question qu'& 
l*epoqne de leur examen, le 12 novcmbre 1881. Ce qu'elle pouvait valoir plus 
de deux ans auparavant, k Pepoque de la donation du 15 Janvier 1879, ils n'en 
savent rien. Devons-noas presumer que cette propriete vendue $12,253 le 28 
Janvier 1876, n'en valait plus que $6,000 le 16 Janvier 1879, 3 ans aprds ? Non 
car lorsqu'il s'agit de prouver Tinsolvabilite, c'est par des preuves directes qa'il 
faut le faire. Aucune tentative n'a ete faite de la part des intimes pour prouver 
la valeur de cette propriete k I'epoque de la donation. D'apr^s la manidre 
qu'ils ont fait leur preuve ils somblent avoir compl^tement perdu de vue que le 
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Dame Ellen ^^^^ essentiel k prouver ^Uit la yalenr a I'^poqae de la donation, afin de d^mon- 
Treaceyetrir. trer que deduction faite des propri^tes donn^oB il ne resUit pins asses de biens 4 
T. Liggett Martin Treacey ponr payer ses dettes. lis sembleni anssi avoir ete sons 
^^ *^' Timpression qne dans nn cas eomme oelni-ci, de simples pr^mptions seraient 
snffisantes pour faire la prenve requise, niais ils ont oubli4 qn'il s'sgit dans oette 
cause de faire annnler un aote solennel entre non comnier9ants, et qn'ici lea 
prdsomptions ordinaires, suffisantes lorsqn'il s'agit de Tannnlation d'actcs de 
oommeryants en fraude de knrs cr6inciers, ne peuyent rece?oir aucnne appli- 
cation. 

II fant encore remarquer que quant a la prenye de Tinsolyabilit^, il n'en est 
pas de m^me que pour celle de la fraude ; si oelle-ei, faute de prenve direcie, 
pent dtre pronv^ par des preuves indircctes, il fant an contraire, ponr ^tabUr 
rinsolvabilit^ on la d^confitnrc, des preuves directcs ct positives. 
Pardesstts dit : * 

La d^confitore est la position da non-commer^ant qni se trooTe par raocnmnlation da 
condamnations oa de pourenites dirig^ contre Ini, hors d'etat de payer ce qu'il doit. 

Qa'on simple particulier laisse prononeer contre lui des condamnations, ne paie 

peraonne, quoiqn'il ait des meubles on des immeubles, il ne sera pas en d^confitnre, car ses 
cr6anciers peorent le saisir, Tezproprier. H n'y a de d6confitare qae ]k senlemeat oil la 
discussion de tons les biens ne prodait pas I'acqaittement de toates les dettes. 

Si telle eUt M la position de Martin Treaoey le 16 jnin 1879, il eM et6 
facile d'en iaire la prenve par la production de oondamnatioos et de ponrsnitea 
dirig^ contre lui, et en constatant d'une mani^re precise la valenr, k eette 
^poque, de la propri^t^ qui lui restait, apr^ la donation, — la valenr de ses biens 
meubles et le montant exact de ses dettes ; on pouvait ais^ment par ee proc^< 
arriver k faire la prenve n^cessaire d^insolvabilit^. Cette prenve les intim^ 
s*^taient engages k la faire par les allegations de leur d^laration. £n basant, 
oomme ils Tout fait, leur action sur Tart 1034. ils devaient pronver Tinsolvabilite 
de Martin Treacey k la date de I'acte de donation dont ils se plaignent. Un 
autre article non moins positif sur oe poiift, rendait encore oette prenve obliga- 
toire. L'article 1034 G. C. dit : 

Si, an temps de la donation et distraction faite des cboses donn^es, la donateor n'itait 
pas solvable, les cr^nciers ant^rienrs, bypoth^caires ou non, pen Tent la faire r^voquer 
qaand m6me rinsoWabilite n*aurait pas M eonnue du donataire. 

La prenve faite ne justifie nullepaent le principal oonsid^rant du jngement 
d^larant " qu'il a 6U proov^ << que le d^fendeur Martin Treacey s'^est rendu 
'^nsolvable par la donation dont il est question en cette cause, et qu'il ^tait 
" insolvable lors de rinstitution de la prhenU action^ et qne les immeubles qui 
^' lui restaient n'^taient pas snffisants pour assurer le paiement de ses dettes et 
<< nommement de la cr^ance des demandeurs." 

Quant a la deroi^re partie de oe coosid^rant d^larant Martin Treaoey 
insolvable lors de Tinstitution de Paction qui a ^t^ signifi^ plus de deux ans 
aprds la date de la donation, il est Evident qn'elle doit dtre sans effet snr le sort 
de cette cause, car elle est en contradiction manifesto avec les articles 1034 et 

• Vol. 4, No. 1,322, pp. 579, 580. 
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803, eztgeant la preuve de Tid solvability k la date de Taote attaqu^. Mais elle DamefiUeo 
fait voir qae lea hooorables jugea qni ont rendu ce jagement n'ont paa trouv^ de ^^^ 
preuve au dossier les autorisant i declarer que Tinsolvabilit^ existait au temps I*- Ligptt 
de la doaatioD. Dans la premiere partie du consid^rant, quoiqu'il soit d^olard 
que Martin Treaoej s'est rendu insolvable par la donation en question — il n'est 
pas dit quand oet effei s'est produit. Est-ce au moment de la donation ?- si 
o'est la rinterpr^tation qu'il faut donner au jugcment, il est clair qu'il n'y a 
ancuoe preuve pour justificr cette conclusion. Pour en arriver li, il faudrait^ 
oomme il a ^t^ dit plus haut, avoir un etat exact de la position de Martin 
Treacey au temps de la donation. II faudrait etre en ^tat de dire si, apr^s- 
d^uction faite des propri^t^s donn^es il ne lui rcstait pas assez de biens pour 
payer sea dettes. II n'y a dans le dossier aucune preuve quelconque sur laquelle 
on puisse baser cette operation. Pourtant, d'aprds I'article 803, c'est la manidre 
de oonstater Tinsolvabilit^. Cette premiere partie du considerant n'est pas 
plus justifide par la preuve que la seconde. 

De I'existence reconnue par la Cour, de rinsolvabilite de Martin Treacey, 
lors de le signification de Taction a-t-on voulu en induire qu41 en r^ultait une 
pr^somption de fraude oomme oelle dont Bicard fait mention dans son Traite 
des Donations ? * 

D y a peu d'analogie entre les deux oas. Dans celui dont parle ,Bioard il 
s'agissait de savoir si la donation ^tait sujcttc k Tinsinuation. 11 est vrai qu'il 
dit que '* le sort de la contestation fut sur ce qu'il y avait une pr^sampHon 
violtmte que le p^re avait fait i son file, par son contrat de manage, la donation 
dont il s'agissait, en fraude de ses cr^anciers, en consequence de ce qu'elle con- 
tenait tons les immeubles qu'il poss^ait et qu'il avait fait banqueroute un an 
apres." II y a cette difference importante dans le cas present, que la donation n'est 
pasde tous les immeubles— et que Tinsolvabilit^ n'est survenue que plusde deux 
ans apres la donation dont il s'agit, — tandis que dans le cas cit^ par Bicard la 
banqueroute avait lieu un an apr^s, et que la donation ^tait de tous les 
immeubles. L'insolvabilit^ survenue k une ^poque rapproch^e des actea 
all^gues pourrait bien former une pr^somption de fraude, — prouver I'in tent ion 
de fraude, consilium fraudis, — mais oela seul ne suffirait pas pour faire pro> 
noncer la nullity, il fraudrait encore pour se conformer k une autre condition 
essentielle de Taction revooatoire, prouver que cette insolvabilit^ est la consd* 
quence de ces actes afin d'^tablir le prejudice caus^, eventm damn\ sans 
lequel Taction ne pent exister. 

Aubry et Bau f disent k oe sujet : 

L'ezercice de I'action Paulienne suppose avant tout an prejudice cans^ anz crianciers 
qui rintentent, et ce prejudice ne se comprend que moyennant le concours des trois condi* 
lions soiTantes : 

II faat, en premier liea, que les biens da d^ditenr soient insnflBsants ponr le paiement de 
ees dettes. Si son insolvabilit^ ne se trouvait encore, ni ^tablie par ea d6confiture, ni 
14galement pr^snm^e k raison de sa faillite, le crSancier demandenr devrait pour la justi- 
fication de son action, discuter au pr^alable les biens du d6biteur k l*ezception oepeadant 
de ceuz dont la dissension pr^senterait trop de difficult^s. 

• Vol. 1, p. 250, no. 1113. t Vol. 4, p. 132, § 313. 
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Bame Ellen ^ II f^ut, en second Ilea, que le prejudice soil r£8nlt6 pour le crtender de I'aete contre 
Treacey et yirj leqnel son action est dirig^, en d'antres termes, que le d6biteur ait ktb an-deasovs de sea 
T. ^ggelt •®*"^ ^*^ *^*°* ^* paasation de I'acte attaqu^ on que du inoins son insolvabiHtfc en ait 
et al. ^^ ^^ cause reconnue. 

ChardoD dit :* 

De meme que le dessein de tromper, sans un ^pr^judioe effectif n'autorise pas Taction 
r^Focatoire, le prtjndice 6prouv6 ne permet de 1 accnellir qu'autant qu»il a 6t^ la conse- 
quence d'une intention hostDe; Connlium /raudis, et eventu9 damni. L'artide 1167 da 
Code Civil offre le m^me sens, puisqu'il n*aatorise les er^anciers k eritiquer que les actes 
faito par lenrs d^biteurs en frande de leuis droits. 

Les crdanciers doivent done pronyer, et le dommagequi leurest fait, et rintentkm 

qu'a eue leur debiteur de le leur faire. II est essentiel de faire ceite prenye. 

BMarride dit : f 

La saconde condition impost am crtencier suiyant Taction reyocatoire, est de prouyer 
Tinsolyabilit^ du debiteur. Cette action est essentiellement subsidiaire. Elle ne pent hXxt 
«zerc6e que pour amener le paiement que les biens restants sont, par leur insuffisance, dans 
rimpossibilit6 d'effectuer. II faut done pr^ablement 6tablir cette insufflsance. 

Cette condition se justifie ayec autorit^ par cet autre prindpe que, pour intenter une 
action, il ne suffit pas d'«yoir quality, qu'il faut surtont j ayoir intir^t 

ChardoD dit encore : J 

Pour 6tablir la fraade du donateur, il suffit de prouyer son infortune an moment de la 
donation, paroe qn'en effet si alors ses dettes surpassaient son ayoir, il ne pouyait em rien 
donner qu'au prejudice des er^anciers. C 'est done ce prejudice que doit prouyer celui qui 
se plaint 

Demoloinbe dit: || 

Le prejudice 6prouy6 par les cr^anciers, c'est-ii-dire Tinsolyabilild dn debiteur rtoultant 
de Tacte qu'ils attaquent. telle est done la premiere condition, sous laquelle Taction Pam- 
lienne est receyable. 

Aussi, le premier moyen du tiers d^fendeur est-il, en effet, lui-m6me tiri de Tabsence de 
prejudice et de la solyabilit6 du debiteur. Le tiers d^fendeur pent, en consequence, it 
moins que le debiteur ne se trouye dej4 en ktsX de faillite on de d^confiture ouyerte, 
demander quMl soit pr6alablement discut^ dans ses biens. 

C'est en ce sens que Ton a dit, ayec raison, que Taction Paulienne est seulement <«6<t- 
diaire ; en ce sens qu'elle ne peut Stre ezerc6e qu'ii d6faut on en cas d'insuffisance des 
autres biens du debiteur honi* ^um exeuuU. 

Com me on le voit par ces autorit^s qu'il scrait facile de multiplier, la condi- 
tion premiere, comme le dit Dcmolombe, pous laquelle raction des intim^ etait 
rocevable dtait le prejudice lui resultant de Tacte de donation attaqu^. Us ne 
pouvaient exercer leur action qu'en cas d'insuffisance des autres biens de Martin 
Trcacej, constat^e par une discussion prdalable de ses biens. Cette condition 
est exig^ par les autorit^s ci-dessus cities, — i moins que le debiteur ne soit 
d6}k en faillite ou en d^confiture ouverte. Noo-seulement les biens de Martin 
Treacej n'ont pas 6t4 disout^s avant Tdmanation de Taction r^vocatoire, mais la 
preuve de son insolvabilite au temps de la donation, condition essentielle du 
succds de leur action, n'a pas ^t^ faite. 

Quant i la question de savoir si les intim^s devraicnt discuter les biens de 

« De la Frande, 2 Vol., No. 203, p. 369. t Traits du Dol et de la Frande, 3 Vol., p. 206, 

No. 1425. 
§ Dela Fraude, 2 Vol., No. 237. p. 432. B Vol. Code Napol6on p. 172, No 179. 
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Martia Treaoej avant de porter leur action, je ne orois pas que lea circoDstaDces Dame Ellen 
da cette oause m'obligent & la d^ider. Cependant, je ne puis m'emp^her de ^q^ 
reooDDaitre que lea autorit^s cities plus haut, qui compteut parmi les plus con- '^' Liggett 
rid^r^es, soDt en fayenr de la discassion et la considdrent obligatoire, & moins 
qae le d^bitenr ne soit en faillite on en d^confiture ouverte. Mais«comme 
d'apr^B la prenve en cette cause, on pouvait consid^rer Martin Treacey comme 
insolyable i I'dpoqne de Tdmanation de Taction, cette circonstance rendait,8uivanfc 
Topinion de Demolombe, Taction recevable. Mais ponr r^ussir ^ faire annaler 
la donation attaqn^, il anrait fallu ^tablir par des preaves directes et positive?^ 
que cette insolyabilit^ remontait k la date de la donation attaqn^, on qne la 
donation elle-m^me ^tait la cause de Tinsolvabilit^. 

En outre des observations que j'ai faites sur la nature de la preuve de Tinsol- 
Tabilit^, je dois d^larer que je concours dans celles qui ont et^ faites sur le 
m§me sujet par Tbonorable juge Cross. 

Pour tous CCS motifs, je suLs d'opinion que Tappel doit dtre regu. 

HxNBY, J. : — I am entirely of the same opinion. I think the party was 
bound to prove that at the time of the transfer from Treacey to his daughter and 
her husband he was insolvent. I may say that no such evidence has been given. 
We are asked to presume that because one man put a valuation of $6,000 on 
the property two years and a-half afterwards, therefore it was not worth $8,000 
at the time of the conveyance. It is a principle that not only must fraud be 
alleged, but it must be also proved. He undertakes to assert that that was a 
fraudulent and illegal transaction, and that the party became insolvent by the 
mere fact of making that transfer. Now, have we any reason to assume fraud ? 
On the contrary, I think we are bound to assume the reverse on this occasion. 
At the time of the transfer he paid nearly one-third of the whole \imount, 
leaving $8,000 due. At the time of the donation we could hardly assume that the 
property had fallen so much in value as to be worth no more than $6,000, that 
is, depreciated in value to the extent of one-half. I think if property went down 
by degrees, and had two years to go down after the transfer of this property, we 
may assume that at the time this donation was made it had not got down to the 
depth of $6,000. I see no reason for imputing fraud in this case. He, the 
father of Mrs. Killoran, was growing old, he had no wife and but one daughter* 
He was making provision for his daughter, and probably for his own support in 
his old days. I cannot, under the circumstances, imagine, without express proof 
of fraud, that we are justified in assuming it. I think the appeal ought to be 
allowed with costs. 

GwYNNE, J. : — ^I concur in the opinion that the plaintiffs have wholly failed 
to prove the case stated in their declaration. 

The object of the action is to have a donation of realty, made by one Martin 
Treacey to his daughter Ellen on the occasion of her marriage, declared to be 
fraudulent and void and set aside, to enable the plaintiffs to recover thereout a 
balance due by the father upon a purchase of other property made by him from 
the plaintiffs three years previously to the daughter's marriage, and for securing 
which balance, amounting to two-thirds of the purchase money, the plaintiflb at 
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Dame Ellen the time of the sale to Martin Treacey had taEea back from him a mortgage 

'^^'^^nd^^^'^' upon the property sold by them to him. 

T. Liggett There are three paragraphs ip the declaration upon which the plaintiffs rest 

their right to obtain the relief sought by the action, upon their establishing any 

one of which they would be entitled to recover. The first is : 

That the said Martin Treacej made the said donation to the said EllenJ^Treacej, his 
daughter, with a view to defraud the said plaintiff in depriFing them of the means of 
securing the payment of the said balance of ihe said price of sale herein aboye recited, the 
said defendants knowing well at the time that the property sold nnder the deed of sale wa* 
and is, insufiScient to secure the payment. 

The second paragraph is : 

That the said Martin Treacey was at the date of the said donation and before, notorioos- 
ly '^insoWent, en tUeonfiture ; that ^is to say, hopelessly insolvent and unable to pay his 
debtSj and has ever since remained so to the full knowledge of the said Ellen Treacey and 
husband, who acted with the said Martin Treacey in fraud and collusion to impair the 
interests of the said plaintiffs. 

The third paragraph is : 

That by the said deed of donation, which was gratuitous and made by the said donee 
fraudulently and with intent to defraud the said plaintifb in particular, the said donor 
divested himself in favor of said donee of a property which was the common pledge of his 
creditors. 

It will be observed that in none of these paragraphs do the plaintiffs seek to 
avoid the contract in virtue of the provisions of the 1084th article of the Civil 
Code, namely, that the donation was gratuitous, and that the donor was insolvent 
at the time of making it, although that is really the sole ground upon which 
the respondents rest their contention, that the judgment of the Court below 
should Us supported. The ground relied upon in the first of the above paragraphs 
states nothing affecting the solvency of Martin Treacey. It charges that the 
donation was made with intent to defraud the plaintiffs who were his creditors 
by mortgage. Unless made with intent to defraud, it could not be avoided at 
the suit of a creditor of the donor, but the paragraph proceeds to specify the 
particular mode whereby this intent to defraud was to be carried out, namely 
that by this donation the plaintiffs would be deprived of the means of securing 
the balance due to them on their said mortgage security, the defendants 
well knowing at the time of making the donation that the property held by the 
plaintiffis in mortgage was insufficient to secure payment of the money secured 
by the mortgage. The gist of this paragraph plainly is that the intent to 
defraud charged in it is manifested by the knowledge imputed to Martin 
Treacey, that at the time of making the donation he well knew the property 
held by the plaintiffs in mortgage was insufficient to secure payment' of the mort- 
gage debt. !N^ow, not to rest upon the absence from this paragraph, and indeed 
from the declaration, of an averment (to bring the case as stated in this para- 
graph within the 1038th section of the Civil Code, namely, that besides having 
been made with intent to defraud, the donation would have the effect of injur- 
ing the creditor,) to the effiect that the donor had no property out of which the 
alleged deficiency of the mortgaged property to pay the mortgage debt could be 
supplied other than the property donated, it is sufficient to say in answer to 
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the case as alleged m this paragraph, thai there has been no evidence offered of Dame Ellep 
a character sufficient to establish that Martin Treacey had any such knowledge *^^*^"^ 



is imputed to him^ or that he entertained any intent to defraud the plaintiffs T. Ligeett 
when he made the donation, or that he made it with that intent. Indeed there 
is no sufficient evidence that, as a matter of fact, at the time of the donation in 
June, 1879, the property purchased by Treacey from the plaintiff in 1876 was 
Dot worth the two-thirds of the purchase money for which he purchased the 
property. 

The chaise, as alleged in the second of the above paragraphs, is — not only that 
prior to and at the date of the donation Martin Treacey was notoriously and 
hopelessly insolvent and unable to pay his debts, but that such his insolvency 
was well known to the donee and her husband, who acted together with Martin 
Treacey in Fraud and collusion in accepting the donation from him with intent 
to injure the plaintiffs. Of this knowledge in Ellen Treacey and her husband 
and of the constructive, fraud and collusion charged, there is not any evidence 
whatever offered, nor, indeed, is there sufficient evidence of the alleged insolvency 
of Martin, assuming such insolvency alone to be sufficient to avoid the donation. 
Martin Treacey appears to have had no debt but that to the plaintiff, and 
which was secured by a mortgage. It is difficult to understand how a person 
owing no debts whatever, ezcep tone amounting only to two-thirds of the pur- 
chase money of a piece of property purchased by him, and which two-thirds 
was secured by mortgage upon the whole of the property, the purchase of 
which constituted the debt, can be said to have been notoriously and hopelessly 
insolvent. 

There is no evidence whatever in my opinion sufficient to establish the aver- 
ment that Martin Treacey was insolvent when he made the donation to his 
daughter, nor of any fraudulent intent whatever in the daughter accepting the 
donation. The plaintiffs therefore failed to establish anyone of the grounds upon 
which their claim to the relief they have prayed is based, and it is uanecessary to 
determine the point upon which there appears to be a conflict of opinion, whether 
the law of the Province of Quebec in regard to donations by a parent by way of 
provision for a daughter upon her marriage and for her husband and their chil- 
dren, is different from the law of France and that of England, in which marriage 
is deemed to constitute valuable consideration. 

The appeal, in my opinion, should be allowed with costs. 

Appeal allowed with costs. 

Doutre dc Joseph^ solicitors for appellants. 

Judah dc Branchaud, solicitors for respondents. 
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COURT OF QUEEN'S BENCH, 1884. 

MONTREAL, MAT 27, 1884. 

Be/ore DoRiOTSfjC. J, y Bamsay, Tebsieb, Cboss and Baby, JJ. 

PRATT 

. (Plaintiff in the Court below), 

Appillut; 

AND 

BERGBR 

(Defendant in the Court heUmr^ 

RiBPONDIirT. 

Evidence — Aveu — Commencement de preuve. 

To an action pro eocio, alleging a partnership and asking for an account of the profits, 
the defendant pleaded that the plaintiff was only an employee, but at the same time 
he admitted that there was an understanding that he was to hare half the profits as 
salary, and- the defendant repeated this when examined as a witness. Then T., a 
witness, was asked whether he had had any transaction with the parties and 
whether they acted therein indiyidually or as partners. 

IliLD, that the aveu of the defendant was indirisible, and did not oonsUtute a commenei- 
ment de preuve par ierit : and therefore yerbal eWdence of the partnership was 
inadmissible. 

The plaintiff moved for leave to appeal from the following iDterlocntory 
jadgment rendered by the Superior Court, Mathieu, J., April 9, 1884, in which 
the case is fully stated : — 

'^ La Cour, parties ouites sur la motion du d^fendeur produite le 3 man 
dernier, demandant que la decision rendue par son honneur le jage Iloherty, 
pr^sidant la cour d'enqudte, renvoyant Tobjectioii du d^fendeur k la preuve 
testimoniale tent^e par le demandeur, soit r^vie^e par cette cour, et i ce que la 
dite objcotioD soit maintenae avec depens, avoir examine la procedure et 
ddlib^rd ; 

'^ Attendu que le dit demandeur allegue dans sa declaration que, dans le 
cours du mois de d^embre 1878, le gouvernement de la Province de Qn^bec 
ayant demands des soumissions pour le eontrat de Pameublement de r^cole 
Dormale k Montreal, le demandeur fit des d-marches pour Tobtenir et proposa 
au demandeur de se joindre k lui ; qu'ils se mirent en soci^t^ pour les fins da 
eontrat, le demandeur devant faire Touvrage et le d^fendeur devaot foumir les 
fonds n^essaires pour Tacbat des mat^riaux et les gages des oovriers, les 
associ^s, Touvrage termini, devant se partager'les profits nets; que led^fendeur 
a retire du gouvernement $18,895.59 sur laquelleil a per^u un profit net d*au 
moins $12^000, dont il n'a pas rendu compte au demandeur; et oonelut i ce 
que le d^fendeur soit condamn^ i lui rendre un compte k Tamiable si faire se 
pent) si non en justice, de la society qui a exists entre eux pour ce eontrat, si 
non et faute par le ddfendeur de oe faire, qu'il soit condamn^ k payer an 
demandeur $6,000 pour tenir lien du reliquat du dit compte, et qu'en cas de 
reddition de compte le d^fendeur soit condamn^ k pajer au demandeur le reli- 
quat qui se trouvera fix^ d^finitivement ; 

^' Attendu que le dit ddfendeur a plaids qu*il etait faux qu'il ait jamais 
form^ la sooiete allegu^e dans la declaration du demandeur ; que le oontrat a 
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^t^ pris an nom du ddfeDdeur seul et que les travauz j mentionn^s furent Pratt 
ex^at^s par 1e demandeur sous sa eonduite et d'aprds ses ordres, et qae le Bemc 
demaDdeur n'^tait que sod employ^ ; que sur les representations du premier 
ministre de la Province de Quebec d'alors, que le d^fendeur n'^tait pas tin 
homme de Tart, le d^fendeur connaissaot les aptitudes dn demandeur s'assura 
les services deee |demier pour rezdcution et la surveillance des ouvrages se 
rapportant plus particulidrement k r^b^nisterie ; que le dit d^fendcur demanda 
alors au dit demandeur de vouloir bicn lui preter son concours dans rex^cution 
du contrat en question et que sur les profits r^alis^s, si profit il j avait apr^s 
avoir paj^ au dit demandeur ce qui serait convenable pour Tindemniser du 
temps qu'il y mettrait et I'aider k supporter sa famille, eiee k titre de salaire, 
il donnerait credit au dit demandeur de la moiti^ des dits profits sur lea 
diS^tenXa montants que le dit demandeur devait au dit d^fendeur ; qu'il ne fut 
aucunement convenu que le demandeur serait responsable des dettes ou des 
pertes r^ultant de ce contrat ; que le demandeur accepta la proposition qui lui 
fut faite par le ddfendeur et consentit k pr§ter son ooncours et son travail au 
defendeur aux conditions susdites ; 

" Que durant la confection des ouvrages le d^fendeur a paj^ au demandeur 
une somme de $400 k titre de salaire, ou plutot comme avance faite par le 
defendeur, sans tenir compte des profits ou des pertes qui pourraient resulter; 
que depuis Tex^ution finale du contrat le d^fendcur a rendu compte au 
demandeur du coiit de ce contrat, et que la balance revenant au demandeur 
n'^tait pas sufiisante pour payer le d^fendeur de ce que le demandeur lui 
devait ; 

<< Attendu que le dit d^fendeur examine comme t^moio, a d'abord d^clar^ 
dans une premiere stance qu'il n'avait jamais promis au demandeur une part 
dans les profits du contrat, mais qu'il s'dtait sculement cngag^ k le payer 
g^n^reusement pour son travail en tenant compte des montants que le deman- 
deur lui devait, et que la remuneration qu'il devait accorder au demandeur 
etait laissde compl^tement k sa discretion et qu'il n'avait jamais ete question 
entre eux de part dans les profits ; qu'il admet ensuite que le demandeur devait 
avoir une part dans les profits comme salaire en sa qualite d'cmploje du defen- 
deur, mais que dans une autre seance le defendeur a declare que lorsqu'il a 
dcmande au demandeur de I'aider dans ses ouvrages le demandeur se trouvait 
en faillite, et que le defendeur n'a jumais dit k personne ce qu'il cntendait lui 
donner de crainte d'etre trouble por les creanciers du demandeur, mais, que son 
intention etait de lui donner la moitie des {Jlofits ; que c'etait entendu qu'il n'y 
avait pas de prix d'etabli vti qu'il etait en faillite, ct quo le defendeur ne voulait 
pas etre trouble par les cieanciers du demandeur, et que cela a ete une des 
raisons pour lesquelles le defendeur n'a pas etabli de prix avec le demandeur ; 
qu c'etait arrange de telle sorte que si une saisie-an§t avait ete prise entre 
les mains du defendeur il aurait jure que le demandeur n'avait aucune part, vd 
que le defendeui.ne savait pas le montant de profit qu'il ferait sur ce contrat, et 
que le demandeur lui devait une somme aussi eievee pour que dans aucun ten ps 
le defendeur edt pu faire serment qu'il ne lui devait Hen ; 
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Pratt '' Attendu qne la question suivante a ^t^ pos^ par le demandear an t^moin 

Bemr ^' ^^*^^''® Thibaudeau : — * Avez-voua en qaelque transaction aveo lea parties 
en cette cause, savoir le ddfendeur et le demandenr relativement an contrat 
entre le goavernement et le d^fendeur pour I'ameublement de r^cole normale, 
et lea denz parties en cette cause ont-elles fait cette transaction indiTiduellement 
ou comme associ^s ? ' 

'< Attendu que le dit d^fendeur a objects k cette question comme ill^gale et 
• comme tendant k prouver par tdmoin des faits qui ne sont pas susceptibles de 
preuve testimoniale ; 

'' Attendu que par jugement rendu par Tbon. juge Dobertj k I'enquete le 
25 f^vrier dernier, la dite question a ^t^ permise sous reserve de Tobjee- 
tion ; 

'' Attendu .que le dit d^fendeur a fait motion pour faire reviser la d^ision de 
son bonneur le juge Doherty, et demandant que Tobjection soit maintenue; 

'^ Consid^rant que le dit demandeur reclame du d^fendeur un compte de la 
moiti^ des profits faits pour Tez^ution du contrat susdit et le paiement de cette 
moiti^ des dits profits, et allegue, comme cause de Tobligation du d^fendeur,iine 
aoci^t^ qu'il pretend avoir exists entre euz ; 

'' Consid^rant que le dit demandeur dans son plaidojer et dans sa dispositioa, 
admet son obligation de rendre compte an demandeur de la moiti^ des dlta 
profits, et lui foumit m^me un compte que cette eour n'a pas maintenant i 
appr^ier, mais sentient dans son paidoyer et dans sa deposition que la caase 
do son obligation n*est pas oelle qui est mentionn^e dans la d^laration du de- 
mandeur, mais qu'elle r^sulte d'une convention par laquelle le d^fendeur aunit 
contract^ cette obligation comme salaire du travul qne devait fournir le deman- 
deur dans I'ez^ution de ce contrat ; 

'' Gonsid^rant qne par Tarticle 1243 du Code Civil Taveu ne pent §tre divisi 
centre celui qui le fait, et que Taven du d^fendenrfait en cette cause ne peut 
^tre divis^ centre lui ; 

" Consid^rant que le demandenr n'ayant pas de commencement de preuve 
par ^rit pour ^tablir qu'il existait une socidt^ entre le d^fendenr et le deman. 
denr, ni les plaidoyers du d^fendeur ni sa disposition n'^tant suffisants pour 
constituer tel commencement de prenve par ^rit, ne pent prouver par t^moins 
qn'il existait une soci^t^ entre lui, le dit demandeur et le d^fendeur ; 

'' Consid^rant que sous oes circonstances la question poede au t^moin Tbibaa- 
deau est ill^gale ; ^ 

" A revise et revise la decision rendue par son bonneur le Juge Doberiji 
pr^sidant la oour d'enqu^te le 25me jour de fevrier dernier, permettant la 
question sous reserve de la dite objection, et a maintenu et maintient Pobjectioa 
du dit defendeur k la dite question aveo d^pens distraits,*' etc. 

Ramsay, J. (diss,) This case comes up on a motion for leave to appeal 
irom an interlocutory judgment setting aside a ruling at enquite by which ruling 
certain evidence appears to have been admitted under reserve. The effect of 
the Judgment appealed from is to exclude parol testimony, and therefore it ifl 
clearly one of those cases in which leave to appeal should be granted, if appellants 
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pretensions are sustainable on the merits, for the judgment orders the doing of 
what cannot be remedied (at least fully and oonveniently) bj the final judgment. 
We must therefore examine the merits of the question as to the right of the 
aQoviog party to make parol proof. 

The action is|m> socio and to account for half of the profits of an enterprise. 

By the defence the '^ eontrat auquel U est fait rifirence dans la dite 
dMaration " is recognised, and the defendant goes on to admit he had trans- 
actions with plainti£f with respect thereto — that he had advanced him money, and 
that he had promised to give " cr^it au dit demandtur de la moitH des dits profits 
9ur Us diffirenU montants que le dit demandeur devait au dit di/endeur pour 
LS8 CONSIDERATIONS CI-DI88US mentionnAes ; " but defendant specially 
denies that there was a partnership. 

The precise question was this : " Avez-vous eu quelqu/s transaction avec les 
parties en eette cause, savoir, le demandeur et le di/endeur, relativement au 
eontrat entre le gouvemement et le difendeur pour Vameublement de Vicole nor- 
snale^ et les deux parties en cette cause ont^lles fait cette transaction indivi- 
•dueUement ou comme associis. ** The Court, reversing the decision of the judge 
at enqtiite, held that there was no comnuncemenil de preuve par icrit, owing 
to article 1243 C. C.^ and that this question could not be put. It is conceivable 
that if the witness had answered it was as '< assodi," on the merits, it might be 
held not to be proof of a partnership ; but how the alternative could be excluded 
as a logical operation, I cannot understand. 

But there is more in the matter before us than a defective form of question, 
for if this were all the plaintiff might perhaps renew the question, leaving out 
^he words " ou comme associil^ and so an appeal might bo avoided. But it 
seems to me that the reason of the judgment is wholly bad, and that therefore it 
should be questioned at once. It evidently takes for granted that the article 
1243 creates an artificial or purely arbitrary restriction of evidence. It does 
nothing of the kind. It simply states somewhat inartistically a manifestly wise 
rule for the appreciation of evidence, and one which has always existed under 
the French law. To that law it has neither taken away nor added a tittle ^. 
It expresses a truth for the guidance of courts and judges, and its interpretation 
is to be determined by the limits of that truth* It warns the judge not to 
-concoct a confession, but it is not intended that everything that a party may 
choose to say must be taken together and be equally believed. So far as I know, 
the pretension 1 combat has never been held theoretically by the writers under 
cur law or practised by the courts. 

The commonest illustration of divisibility, so-called, is in pleading, where a 
^contract is alleged, and admitted with a plea in avoidance or exception. In 
that case the burthen of proof is transferred invariably to the defendant. 



* Toallier (10336) has remarked that the Code NapoI6oa had copied Pothier exactly. 
He says :•— L'indivisibilit^ de I'aTea 6tait regardee comme nne rigle Boumise k des excep- 
tions liTr^es k la prudence des juges. Pothier, No. 799, dnon^a simplement la r^gle sans 
parler des exceptions. Le code Tenon^a de la mdme mani^re dans I'article 1356. The 
•article has to be interpreted. lb. 338, 2 Carri k Chaaveau, 682. 
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Piatt What the Code means bj *^ ayen " and " admission " is confession.* If A 

^^1- ^° interrogatories answers he borrowed from B, bat paid him, the confession 
must be taken as a whole, because judgment could not pass against A on his coofes- 
sion — *^naminanis inntiiUque con/essio est nisi sit certi con/essio,^* I, certuntff^ 
de confess, quod est in controversial But if he pleads payment he mast prove 
it, otherwise we should get into a violation of the rule that he who allies must 
prove — ei incumblt . probatio, qui dicit^ non qui negat, f It will bo found 
that what is uppermost in the thoughts of all the writers who treat of the 
indivisibility of the confession, is the indivisibility of the judicial confession, and 
principally on interrogatories. Again, there are cases of its divisibility 
which are left to the prudence of the judge, and to a doctrine which is too well 
known to require me to do more than allude to it.J By entering into it I 
should add nothing new, and I should fail to convert those who think they have 
all the law and the prophets when they can exclaim, '* I have the article of the 
Code on my side,'' meaning thereby, that they have got the most superficial 
doctrine that does not violate grammatical construction. § 

There has, however, been a question as to whether the rule in dvilibtis non 
scinditur conftssio is applicable to the commencement de preuve par icrit. It 
seems to me that the reasoning which leads to the conclusion that it is not 
is . irresistible ; and had it not been for an allusion by Serpillon (323 C. 
C.) to the indivisibility of the admission tending to admit proof, I should not 
have thought it possible to see any common principle. As I have already 
explained^ the doctrine of the indivisibility of a confession is based on a 
principle of justice, which forbids one's taking the testimony of a man as one's 
whole evidence and then rejecting a part. The statutory rule that verbal 
evidence shall not be received without a commencement de preuve par icrit is 
simply to prevent false witnesses fabricating a story.*]! All that was necessary 
cither under the French Ordinances or under the Statute of Frauds was some- 
thing to give reality to the evidence. Here is how Pothier puts it^ the evidence 
is to be ^'non a la viriti dufait total qu^on a avanci, mais de quelque chose qui 
y conduit ou en /ait partie.^^ If this be the law, it will be hard to justify the 
judgment in this case. ' However, I find everywhere the same doctrine : ''Xes 
contraditions et demi-avtuXy resultant d*un interrogatoire ou de la defense 
d*une partiCf sont aussi un commencement de preuve par icrit J^ 1 Pigeau, 268. 
And Serpillon, C.C. 321, sjiys : Un commencement de preuve par icrit, c*est 
hrsque Von a un titre par icrit , non de la viriti totale du fait, mais de 
quelquefait quiy conduit, ou qui en fait par tie,^* ^^Onentendpar un commence- 



* " L'areu de la partie, que I'on appelle aassi en droit confession," 10 Toulier, 260. 

t Cujas decides the special point: " Si reus ullegat tolutionem probare debet,^^ 7, c.874, G. 

1 10 Toullier, 336, where the whole question, its history and authorities are fully stated. 

§ It is not uninteresting to compare the operation of doctrine on the text of the French 
ordinances and of the English statute. Lately a school of philosophers has sprung up, 
both in England and France, who regret the abandonment of the most simple exposition^, 
of their statutory evangel. The English innovator is embarrassed by precedent, hi» 
French parallel has no such superstitious terror before his eyes. 

^ It was not intended to exclude verbal testimony, but to check its abuses. 
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meni de preuve par icrit un icrii quiprouve setUement, ou un/axtpriparaH/d Pratt 
la convention ou une part it de la convention $ans prouver V autre j ou qudque g^S^^ 
note de la convention,^* Pr^Tost de la JToDDes, Pr. de la Juris. 2, p. 407. 
Under the C. N. art. 1347, there can be no doubt, for it distiuctly* tells us what 
a commemcement dt preuve is : '' On appelle ausn tout actepar icrit qui est 
imani de celui contre lequel la demandeest/ormSeou de cdui qu^il reprisente, 
et qui rend vraisemhlable le fait alligui.** This is not even a new way of 
stating the old law.^ 

Mr. Justice Loranger made this very clear in the case of Coz & Patton 
and then, curiously enough, dissented. (18 L.G.J. 320). Now the case of 
Cox k Piitton amounts to this — ^Patton talked of buying Cox's horse. He 
was told the price, and went to see it, and offered a cheque for the price, 
demanded. He then took the horse away, drove it to Lachine, brought it back 
to his own stable, and returned it lame the next day. His story was that he 
took it on trial and that he gave the cheque as security. The majority of the Court 
held that these answers to interrogatories rendered a sale vraxsemhlahle^ and 
allowed the introduction of parol testimony. On the evidence, if admissible, 
there was no doubt of the sale, and there was no attempt to avoid it. 

There is another view of this case, which was scarcely touched upon at the 
argument, but which appears to me conclusive, apart from the question of evi- 
dence under the French law, as to the mover's right to have leave to appeal- 
The matter is commercial, and under the English laws of evidence there could 
be 00 doubt the plaintiff could prove his claim (1206 C. C.) 

DoRiON, C. J., remarked that there were two questions which were not to be- 
ooofounded — ^the divisibility of the aveu and the commtncement de preuve par- 
icrit. The article of the Code (1243) says the admission cannot be divided 
whether extra judicial or judicial. That had nothing to do with the question, 
o( commencement de preuve, A commencement de preuve is incomplete evidence 
which you naay complete by verbal testimony. In the case of an aveu the indi- 
visibility exists whether it would make complete proof, or whether it would make 
a beginning only. The point came up clearly in the case of Fulton & McNamee 
• t which went to the Supreme Court, and was there confirmed. The answer 
is divisible when the facts are not connected, when the answer is contradictory 
of the pleas, or when there are contradictions in the answer. These exceptions 
do not apply in this case, and we say the evidence was properly excluded. 

Motion fur leave to appeal rejected. 

Laflamme, Huntington, Lafiamme & Richard, for appellant. 

Geofrion, Rivfret d; Dorion, for respondent. 

*PreY09t de la Jannes, Pr. de Juris. 2 p. 407. N. Denisart, vbo. commencement de 
preuve. 
t 2 a C. R. 470. 
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(Bn Appvl). 

MONTREAL, 9 JUIK 1868. 

Coram : — Les Hods. Jages Duval, Caron, Drummomd et Badolst. 

EDOUARD LEMIRB, 

Appblavt; 

GABRIEL COURCHllNB, 

iHTIMi . 

Code Municipal — Prods-verbal d'ingpecteur. 

JuGfi -.•^ae les dispositions d'un procte-Terbal dOment homologti6 et ooiifimi6 d<HTeDt 
6tre ez6cut6e8 et obserrtes ausst longtemps qu'il n'a pas 6t£.dCLmeiit ranplace 
ou annoU ; et que les iat^resste ne pearent riclamer on 6tat de chose aatn 
que celni qui d^coule des dispositions da dit procte-TerlMiL 

LesooDsid^ranta du jugementde de la Cour d'Appel font yoir les faita principaux 
de la cause : 

'^ Cqnsid^rant que lors des foies de fait doDt se plaint Fappelant et longtemps 
ayant; savoir d^s le oinq aoiit mil hnit cent soixante et sept, regoClt de la 
portion des terres des parties qui a donn^ lieu au present Htige ^tait et avait ete 
r^gl^ par un proofs-verbal de cette date fait par les nommds Colbert Cot^ et 
Hyacintbe Lemire, inspecteurs des cl6tures et fosses pour la locality oiii aoat 
sita^cs les dites terres, le dit proc^^-verbal dement bomologii^ a confirm^ nonobs- 
tant les oppositions r^it^r^ de Pintim^ ; consid^rant que par ce proofs-verbal 
il est ordonne que la dite portion des teiTes sera ^goUt^ dans le courd'eaa 
travcrsant les dites terres et non au moyen da foss^ de ligne que r^lame llntim^, 
vCt que 00 foss^ de ligne serait inutile, dbpendicux et domuiageable a Tappelant; 
C3nsid^runt qui o'est en violation de oe procoi-verbal et non ex^ution d'icelai 
aiusi que Ta erronn^inent pr^tendu Tintim^, qu'il a oommenc^ k creuser ce 
foss^ de ligne qui lui avait 6t6 refus^ par les dits inspecteurs, et qu'JL oet effet 
lil a abattu los clotures communes entre les parties et fait et oommis les actes et 
voles de fait dont se plaint Tappelant; 

^' Consid^rant que ces proc^d^s de la part de Tintim^ nc sent nuUement justifi^ 
par Tordre verbal par lui invoqu^ qui aurait ^t^ donn^ par le nomm^ Limpson 
Laoharitd, lequcl sous les circonstanoes. n'avait aucuii droit de donner tel ordre 
quand memeil aurait ^te inspectcur de fosses et cldtures pour la localite, quality 
4|ui lui a 4t4 donn^ et qui n'est pas suffisamment prouv^c^Ksonsid^rant que le 
proc^-verbal des dits Cotd et Lemire nepouvait dtre mis de cote que par un 
autre proofs-verbal fait avec les formalit^s voulue.i, et qu*il est faux que les dits 
pr^tendus travaux de Tintim^ aient ^t^ faits en execution du dit proofs-verbal, 
tnais qu'au contraire, ils ont ^t^ en violation directe du dit proods-verbal, saos 
djroit ni autorit^ quelconque, sont en r^lit^ nne empidtation sur la propriety de 
Tappelant. 

*' Consid^rant que pour ces raisons dans le jugement dont est appel, savoir 
dans le jugement de la Cour Supdrieure, si^geant en la ville de Sorel eo date 
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da vingt-eioq Janvier mil huitoent soizante et huit, qui renvoie Paction de E. Lemire 
I'appelant, 11 y a errcur, oasse et annate le dit jugement et proc^dant k jnger 0, Coorchdne. 
comme aarait dii le faire la oonr de premidre instance, maintient la dite action, 
fait defense a Pintim^ de continner lea travaox qa'il a oommenc^s, lai ordonne 
de remettre les lieax dans I'^tat oil ils ^talent auparavant, oe sons qainze joars 
de la signification da present jagement, si non pennis k Pappelant de le faire 
faire aaz frab de Tintim^ ; d^lare que le proc^»-Terbal de Cot^ et Lemire sera 
fiixiyi et ex^cat^, jasqa'^ r^vocatioa legale, dans sa forme et teaear, que T^goiit 
des terres des parties se feraa Pavenir en la manidre rdgl^e an dit procds-verbal, 
et ponr les voies de fait oommiscs comme susdit, la coar condamne Pintim^ 
ik payer k Pappelant par forme de dommage la somme de doaze piastres avec 
d^pens tant en Coar Sop^rieare qne snr le present appel/' 

Jugement renvers^. 

A, Germain^ avocat de Pappelant. 

P, E, Liifrenaye, avooat de Pmtim^. 
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CHARLES GADIEUX, 

Dm ANDiuB ; 
va. 

THE CANADIAN MONTREAL FIRE INSURANCE COMPANY, 

, DirSSTDIRBSSI i 

BT 

0. D. MORIN, 

TuBs-SAiai. 

Jroft :— Qae lecertificat da secretaire de la 8oci6t6 d^fenderease attestant que le tien-saisi 
6tait endett^ enTers elle en la somme 7 mentioonto , doit §tre C0BBld6r6 
comme une preare legale et suSisaate, en autant qa*U est conforme aux dis- 
positions da statat d'Ontario 36 Vict. eh. 44, s. 48, et qae ee certificat safBt poar 
^tablir d'une mani^re Ugale la repartition on cotisation in7oqa6e par le 
demandear centre le tiersHwIsi. 

JsTTi, J. : — ^Le demandear a obtena jngement oontre la d^fenderesse poar 
nne somme de $600. 

En ex^oation de oe jugement il a pris nne saisie-arrdt entre les mains d*an 
grand nombre de personnes assar^cs par la compagnie d^fendeiesse qa'il dit 
eire endett^es k cette oompagnie. 

Le tienhsaisi Morin a d^lar^ qa'il ne devait rien k la oompagnie d^fenderesae. 
ajoatant : '* qu*U avait prig une cu$urance en la dite cUfendore$9e QV*ili CON- 
'^ siDias NULLE pource qu'eUe a iU annuUepar la dite dd/endereue" 

Le demandear a contests oette declaration allSgaant : 

Qae le tien-saisi a ii6 assart par la oompagnie d^fcnderesse en verta d'ane 
PoUee en date da 30 mars 1876, porUnt No. 2012. 

Qa'il est ainsi deyena membre de la diteoompagnie k qui il a alors donn^ son billet 
de prime aa montant de $49, en garantie da paiement des sommes qn'il aarait 
4 pajer aar.r^partition fatare poar les pertes k ooanir par la oompagnie. 
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G. Cadieaz. Enfin qa'une telle repartition a ^t^ faite le 30 oetobro 1877 ; et que le montant 
The Canadian ^^ P^' ^^ tiers-saisi en verta de cette repartition s^dlere a $5.00. 

Montreal Fire j] demande done oondamoation centre le tiers-saisi pour cette somme. 
Insurance ... 

Gompanj La r^ponse du ticrs-saisi est gen^rale. 

G D^lforin Lejugement do la cour de premiere instance renvoie la oontestation de 
la declaration da tiers-saisi pour deux raisons. 

lo. Faroe que Tezistenee de la police d'assurance n'a pas 4tA proavee legale- 
ment. 

2o. Faroe qu'il n'j a pas de prcuve lesrale de la ripartition om cotisabion invo-^ 
qn^e par le demandeur, centre le tiers-saisi. 

Quant au premier motif, il ne me parait pas soutenable. Le demandeur ne 
pouvait pas §tre force de produire la police elle-mdme, qui se trouvait entro les 
mains du tiers-saisi, pour en prouver Texistence, et d'ailleurs Tadmission 
formelle que le tiers-saisi en donne dans sa declaration^ suffisait pour les fins 
du litige. 

Le second motif du jugement, au contraire, donne naissance a des questions 
d'une importance hors de proportion avec la somme qui determine Tinteret des 
parties en cause, mais dont la solution est neanmoins necessaire. 

La oompagnie defenderesse eziste en yertu de la loi d' Ontario, au sujet des 
compagnies' d'assuranoe mutuelles. Elle fait a£faires dans la Frovince de 
Quebec. 

Far la statut d'Ontario 36 Victoria, cb. 44, il est pourvu k ce qu*unc compa- 
gnie telle que la defenderesse, pent accepter en paiement des primes d'assurance 
^ elle dues, un billet de Tassure, sur lequel la compagnie repartit ensaite une 
certaine cotisation pour les pertes k eouvrir par la compagnie, pendant le tcrme 
de duree de la police de oclui qui a ainsi donne son billet de prime. 

L'art 48 de cette loi dit ensuite que lorsque telle repartition aura ete ainsi 
faite, an oertificat sous la signature du secretaire de la compagnie, oonstatant- 
telle repartition et la somme due par Passure, sera re^u comme fabant preuve 
prima faciei dans touto cour de la province, c'est-a-diro de la provinofr 
d'Ontario. 

Le oertificat du secretaire constatant le montant dCi par le tiers-saisi en vertu 
de la repartition du 13 octobre 1876 a ete produit ici, et on a fait par temoins 
la preuve de la tigiMbture et de la qucditi de Pofficier qui emane ce oertificat. 

Le tiershsaisi soutient que cette preuve est tout ^ fait insuffisante et ne pent 
etre ncoeptee par les tribunaux de cette province; que la loi d'Ontario ne pent 
avoir aucune autorite au-delib du tcrritoire soumis a la juridiction I^islative du 
parlement qui I'a edict^e ; et que ce oertificat auquel cette loi donne la force 
probante dans son territoire, ne peat conserver cette autorite ici qu'aa mojen 
do la legalisation requise poar les aotes qui emanent d'une autorite pnbtiqua 
etrangere qnelconque, la province d^ Ontario etant pour nous an pay9 Sircmger. 

II serait inutile de discater ici la question de savoir si la provinoe d'Ontario- 
est pour nous un pays etranger. Soumisos k une anion legislative jusqa'eo 
1867, les deux anciennes provinces qui formaient le Canada n'ont pas pu devenir 
etrang^res Tune k I'autre lorsque restant aneis pour les mati^res d'interdt 
general, elles n'ont motifie ieur regime politique, qa'en admcttaot d'autre. 
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provinces dans Icur nouvelle organisation et en laissant k la jaridiction provin- 0. Gadienz 
■eial Taatorit^ legislative et administrative sur ies manidres dlnt^rSt plus xbe Oaoadiaa 
restre'int. II saffit de se rendre compte de notre regime politique actuel pour ^^i^^jJ^J^" 
arriver 4 oette conclusion. ' Company 

Si doQO oette nouvelle organisation politique que nous avons adoptee n a pas q jy Morin. 
fait des deoz provinces de Qu^beo et d*Ontario deux ^tats Strangers, il est 
Evident quo les lois d'un caract^re sinoa international du mDins interprovincial 
adoptees avant la oonf<$deration, n*ont pas pu icre affect^es par ce changement 
de regime et qu'elles restent en force tant qn'elle ne sont pas abrog^. La sect 
129 de I'Acte derAm^riqueBritanniqueduNord de 1867, le declare d'ailleurs. 
fbrmeUemoDt 

Or quel ^tait T^tat de notre droit avant 1867 quant 4 la force prebante 
attribute auz ^rits de la nature de celui quo Ton invoque ici. 
L'art 1207 de notte code, r^iumant les lois ant^rieures, dit : 
" Les Merits suivants, faita ou attest^s aveo les formalit^s requises par un 
" officier public ayant pouvoir de les faire ou attest er dans le lieu oii il agit, 
'^ sont authentiquei et font prouve de leur contenu, sans qu'il soit n^cessaire 
'^ d'en prouver la signature, non plus que lo sceau qui y est attach^, ni le caractire 
" de V officier, savoir : 

*^ 7o. Les livres, registres, rdglement, archives et autrcs documents et papiers 
^* des corporations municipales, et autres copie$ ayant un caractire public en 
cettc province." 

St je r^flre maintenant au statut d'oii cet article de notre code est tir^, 
savoir : 13 et 14 Victoria ch. 19 (1850), j'y trouve oe qui suit : 

'^ Sea 4* Et qu'il soit status qu'une copie de tout document officiel ou pubHc 
^' en oette provinoc, qui parattra avoir ^c^ certifi^ par la signature de Tofficiisr 
" ou de la personne sous la garde de laquelle le dit document officiel ou public 
^' sera et pourra etre plac^, ou une copie do tout document, statut, rd^^Oi 
*^ T^^cment ou deliberation, ou copie d'one entree dans tout registre ou autre 
^^ livre d'une corporation crUe ou qui sera crUe par une charte ou un statut 
*' en eette province, et qui paraitra avoir ^t^ certlfiee sous le sceau de la dite 
** corporation, et par la signature du president ou du stcritaire de cette 
^' corporation, sera recevable «a preuve do toute particularity, dans toute cour 

'* de justice on devant tout tribunal Ugal ou dans toute procedure 

*^ judidairCf sans aucune preuve de Tauthenticite du sceau de la dite corpora- 
** tion, ou de la signature ou du caractere officiel de la personne ou des per« 
*^ Eonnes qui paraitront y avoir appose leurs signatures, et sans aucune autre 
** preuve dHotMX et darts chaque cos oH ^original aurait pU ttre regu en 
*^ preuve" 

En Bupposant mSme qu*on pourrait consid^rer la province d'Ontario comme 
UQ pays etraager, le tiers-saisi aurait encore tort Lorsqu'on exeroe un droit- 
ne d'une convention passie ^ Tetranger il y a deux choaes 4 oonsiderer : le fonds 
qui rests soumis k la loi du lieu oii Taote est passe,— ^t la forme qui est re<ne 
par la loi du lieu oii Taction s'ezeroe. En d'autres termes rinstruotion oii la 
procedure dans la cause depend de la loi du pays oii Taction s'exerce, mais ce 
qui regarde leprindpe de didsion depend de la loi du lieu de la convention. 
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G. Gadieiur Ainsi dans one telle action il fant distingoer les/ormaliU* ordinaires qur 

The Oanadien "^'^^^ P^'*'^ ^^J®** ^^® ^* procedure et lesformaliti* cUcitaires qui d^termment fe 

Montreal Fire fondement et les effets de Taetion. — ^Mas?^ p. 33. 
GomptuD^ Maintenant exiger la legislation serait assimiler erronement ce certificat k un aete 

^ r) ^\r . ftuthentique car c'est un aimple contrat entre particuliers, entre un indifida et nae 
' society commerciale, ou une compagnie d'assuranoe agisaant par son secretaire oa 
agent. Mais dans le mdme cas oii oe certificat devrait dtre consid^r^ oomme un acte 
authentique, 11 faudrait distinguer entre les actes authentiques qui n'interes- 
sent que les parties ct ceux qui interessent Fordre public. Si la legislation 
est requise pour les demiers elle ne Test pas pour les premiers. Mais puis- 
qu'il s'agit ici simplement d'un contrat entre partiouliers, la question de l^ali- 

sation ne pourrait ^tre soulev6e m^me si la province d'Ontario pouvait §tre 
consideree comme un pays Stranger. Enfin, comme nous avons etabli que la 
province d'Ontario n'est pas pour nous un pays Stranger, que ses statuts, d'aprte 
Particle 1207 de notre 06de^ doivent dtre consideres oomme des documents 
authentiques, le tiers-saitsi en cette cause est r^gi, en sa quality de membrc de 
la societe defenderesse, par les lois concernant les compagnies d'assuranoe rcnfer 
mees dans ces statuts et en particulier par la clause de cctte loi relative so 
certificat du secretaire-tresoricr, et le demandeur a fait, par consequent, la 
preuve de ses allegations, et il doit obtcnir jugement pour le mon tan t reclame 
dans ses conclusions. 

Jugement ren verse. 

MM, Longpri et David, pour Tappelant. 

MM, Pagnuelo tt St, Jeauy pour I'intime. 
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Befiyre LoBD Watson, Sib Barnes Peacock, Sir Robert P. Collier, Sib 
Richard Couch and Sir Arthur Hobhoube. 

FRECHETTE, 

Appellant; 

AND 

LA COMPAGNIE MANUFACTURIERE DE ST. HTACINTHB, 

Rupondent. 

Servitude — Water-course, — ^Art 601 C. C. 

Where a person complaios that the flow of water in a stream passing throagh his land bM 
been obstructed bj the act of the owner of tha lower land, and the iaane is railed 
that the plaintiff by his owq works has altered the natural course of the streain, 
it is for him to prove, in order to make out a case entitling him to relief, that the 
servitude, as it existed previous to the changes made by himself, t. 0., the natoral 
or the established flow, has been interfered with by the lower proprietor. 

The appeal was from a judgment of the Queen's Bench, Montreal, the 23rd 
Sept., 1881. 

Per Curiam. The parties to this suit are owners of oontiguous lands on 
the left bank of the River Tamaska \ the plaintiflfe, who are the respondents, 
being the owners of the upper lands, and the defendants, one of whom is tbe 
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riire de St 
Hjacinthe. 



•ppdlanty of tbt lower. The oomplaiDt is that the dereBdaQt!> have lately erected Frechette and 
a barrier whieh prefents the water flofring in due course from off the land of uanufacta- 
tbe plaintiffs. 

To understand the position of affairs it is oonvenient to refer to a plan put in 
by the defendants. Prior to the year 1878 matters stood as follows: — The 
whole river was traversed by a dyke marked A, which conducted the water to a 
mill (No. 4) belonging to the plaintiffs. After working that mill the water 
escaped into the natural channel of the river, and was not diverted again by the 
ylaintiflb until nearly 100 yards below mill No. 4, where it reached the head of 
another dyke (Dyke No. 1), which was built near and nearly parallel to the 
left bank, and which caught a portion of the stream and carried it to another 
mill (Mill No. 1) belonging to the plaintiffs. The rest of the stream was caught 
by a dyke (Dyke No. 3), the head of which was in mid-channel opposite Mill 
No. 4y and which conducted the water to the defendant's Mill No. 3. The 
water escaping through tlie tail-race of Mill No. 1 also descended to Mill No. 3, 
bat how it was used there, if used at all, does not clearly apppear. Early in the 
year 1878 the plaintiffs carried Dyke No. 1 up the river to a point above the 
bead of Dyke No. 3, and there connected it with a reef of shingle which extends 
to the right bank of the river. By this work the whole*stream has ^been inter- 
cepted below Mill No. 4, and conducted to Mill No. 1, except when there is 
water enough to overflow the reef of shingle, and except so much as may leak 
through the dyke or through the reef. The defendant says that water has thus 
been taken away from the water-course formed by Dyke No. 3 ; and in the month 
of June, 1878, for the purpose, as he alleges, of recouping himself, he erected 
a barrier so as to prevent the escape of water from the tail-race of Mill No. 1, 
and to form a head of water for a new mill which he built just below No. 3. The 
plaintifis have also built a new mill (Mill No. 2) just below No. 1, and have 
excavated the bed of the river to receive their new wheels. 

There has been considerable controversy whether the defendants' operations 
have impeded the working of Mill No. 1 or only that of Mill No. 2, but in their 
Lordship's opinion, the controversy is not now material. The important fact is 
that the defendants' barrier has been found to bay back the water to a maximum 
depth of 22 inches at point A, which is the dividing line of the two properties. 
And the important question is, whether the plaintiffs are entitled to have the 
barriers so lowered that the water shall not be bayed back to any extent at all at 
Point A. 

By the Civil Code of Quebec all rights to flowing water are classed under the 
bead of servitudes ; and by sect. 500 real servitudes are divided into three 
classes, according as they arise from the natural position of the property, from 
the law, or from the act of man. Servitudes arising from the law have nothing 
to do with the present question. 

Sect 501, which deals with servitudes of the first chiss, is as follows : — 
'' Lands on a lower level are subject towards those on a higher level to receive 
"such waters as flow from the latter naturally and without the agency of man. 
" The proprietor of the lower land cannot raise any dam to prevent this flow. 
** The proprietor of the higher land can do nothing to aggravate the 8er?itude of 
\ve lower land." 
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Frechette and ^^^- ^^^ applies specially to rivers. It says r He whose Und borders on » 

liJi'Oompagnie <<runniDg stream may make use of it as it passes for the utility of his land bat 

ridre de St ^' in such manner as not to prevent the exercise of the same right by those Uy 

Hyacintbe. tt ^y^qij^^ {^ beloogfi, saving the provisions contained in Cap. 61 of the Consoli- 

'' dated Statutes for Lower Canada, or other special enactments." '' The same 

right " their Lordships take to mean the right to make use of the running stream 

as it passes the bordering land. 

Unless, then, the provisions of the Code are limited by some special enactment, 
the plaintiffs have a right to say that the flow of water from their land shall not 
be impeded so far as it is a natural flow, and independent of the agency of man. 
In this case the natural flow of the river has been altered by the agency of man 
for a long time, but an artificial flow may acquire as ample a right to protection 
as a natural flow. 

The 3rd cap. of the 4th title of the Code treats of servitudes established by 
the act of man. Sect. 545 recognizes the right of every proprietor to subject 
his property to such servitudes as he may think proper consistently with publio 
order. Sects. 549 and 550 are as follows : — 

'' ^0 servitude can be. established without a title ; possessioa even immemorial 
is insufficient for that purpose/' 

" The want of a title creating the servitude can only be supplied by an act of 
recognition proceeding from the proprietor of the land subject thereto.'' 
^' Title," which answers to *^ titre ** means a written or express grant. 
Now as regards the flow of water which existed prior to 1878, and which it may 
be convenient to call the established flow, it is not [now disputed but that the 
plaintiffs became and were, just before the execution of their new works, right- 
fully possessed (whether by title or by some act of recognition does not clearly 
appear), of what, according to the Code, is a servitude over the defendants' pro- 
perty. Their Lordships consider that the plaintiffs then had, at least as between 
them and the defendants, the same right to protection for the established flow 
as if it were the natural flow. The defendants might not raise any dam to 
obstruct the established flow. 

The appellant's counsel contended strongly at the bar that the working of the 
plaintifis' mill has not been impeded or only impeded to a slight extent^ 
and that the defendants have been materially injured by the abstraction of water. 
But their Lordships did not not think it necessary to hear the respondent's 
counsel on those points. For the right to resist interference with a natural 
flow of water, or a flow legally established, is independent of the actual 
user of the water. Neither would the plaintiffs' right to have the established 
flow protected be barred by the mere fact that the defendants may have been 
injured by deprivation of water owing to the extension of Dyke No. 1 . That 
might give the defendants a right to sue for damages, or to remove the dyke; 
but it does not follow that they can interfere with the established flow from the 
plaintiffs' land. 

The appellant's counsel also insisted strongly that the action is wrong in form, 
but their Lordships see no reason to differ from the two Quebec Courts on this- 
point. 
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The question whether Chapter 51 of the Consolidated Sutates does not Fi^cbette and 
eoAfine fehe plaintiffii to a single remedy, Tic, that of pecuniar j damages, is ft^Maodac^^ 
more Bubstantiai one. There is oertainlj great difficulty in so construing the ridre de St 
Code and the Statute as to produce a clear and harmonious result for the ^ 
wh<de. There is nothing on the fuce of the Statute itself to limit the generality 
of the powers it appears to confer on riparian owners. It was stated at the Bar 
that there had been a course of decision in Canada which had the effect of 
placing a limit on the general terms of the Statute. But the only cise cited, 
that which is stated io the respondent's factum, filed llch May, 1881, appears 
only to refer to the mode of ascertaining damages. And the Judges in the Lower 
Oourts do not refer to any course of decision, while they entcrtuin a great diver- 
sity of view as to the limits within which the Statute is to be construed. The 
•Superior Court appears to think that the Statute is no answer to actions founded 
on common right and on actual injury. Mr. Justice Ramsay, while impugning 
both the motives and the capacity of its framers, thinks it means nothing more 
than that if and when damages are sued for they shall be ascertained by referees. 
The rest of the Court in one passage express an opinion that the Statute was not 
intended to operate against those who had turned running waters to jise, and in 
another, that it was intended to operate only against land-owners and not against 
miUowners. It is difficult to find the foundation for any of those limitations. 
At the same time, their Lordships find it difficult to suppose that, by the saving 
•of the Statute contained in Sect. 503, the Code intended to give no remedy 
whatever beyond pecuniary compensation for any yiolation of its rules. The 
qaestion was very ably argued at the Bar, but in the result their Lordships do 
not find it necessary to pronounce any opinion on it. 

The substantial difficulty in the way of the plaintiffs is this : that they are 
seeking to establish a new and different servitude by the act of man without 
either grant or recognition ; that they have not alleged or proved what was the 
precise servitude which existed prior to 1878 ; and that the decree which they 
have obtained proceeda on the assumption that the existing state of things is 
the natural state, or at least that there is identity between the state of things 
before and after the plaintiff' operations of 1878. This is the diffioulty to 
which the attention of their counsel was specially called, and to see how it stands 
it is neoessary to examine the proceedings with some particularity. 

In the declaration filed by the plaintiffs, they set forth their documents of 
title, and allege that they have had for upwards of 62 years the rights, privileges 
and water powers actuaUy used by them They pray for a declaration of those 
rights for a declaration that the defendants have illegally disturbed the enjoy- 
ment of them, and for demli tion of the defendants' barrier. It is clear, then 
that, so far, the plaintiffs make no distinction between the existingflow of water 
and the established flow. 

The defendants on their part rely on the alterations of 1878.' They say in 
substance that the mischief is caused by the plaintiffs' own works executed 
below Mill No. 1 ; in the preceding spring and summer; that the extension of 
Dyke No. 1 has caught all the water and carried it down to Mill No. 1 ; that 
bj collecting so large. a quantity of water into the narrow space on the left bank, 
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Frechette and the plain tifiis have themselycs to blame if at th^t point the water is more abun- 

"^MSSra^i^^^ ^"°*^ ^^^ ^^^y ^^^^ > *°^ ^^^^ ^^^y ^^^® °^ S"^"^ (iitre) giving them a right so 
ri^re de St to use the river. 

yacu e. j^ replying to these defences the plaintifis do not fall back on their right to the 
natural or the established flow of the water. As r^ards their worki below Mill 
No. 1, they say that the defendants' allegations are false in fact And as to all 
their recent operations, they say that their only object has been to preserve the 
water and conduct it from one of their mills to another, as they have always dene. 
At the wish of both parties experts were appointed by the Court to rq)ort 
upon instructions given to them by the Court. They were to state : — 

1. The conditions of the localities and of the erections described in the writ- 
ings of the parties, both before and after the said erections. 

2. The works of the defendants. 

3. The nature of those works, and whether they are calculated to injure the 
working of the water-power used by the plain tififs before they were completed. 

4. What should be done so that each party may use the water without injury 
to the other. 

5. What amount of damages^ if any, should be paid by the defendants to tha 
plaintiffs. 

These instructions are not pointed to the effect of the plaintiffs' operations^ 
but rather indicate that the only question is whether the flow exisdng at the 
time of the defendants' operations has been impeded. 

In answer to the first and second questions the experts show the construction 
of the old and new mills to the effect herein before stated, but they say nothing 
about the extension of Dyke No. 1, nor do they show what was the former flow 
of the water, or the bed 6f the river, or in any other respect what was the state 
of the localities prior to the execution of the recent works of the plaintiffs. In 
answer to the third question they find that the defendants' new barrier bays back the 
water to the depth of about two feet at the boundary line. Point A. In answer to 
the fourth question they find the defendants ought to lower their barrier 22 inches^, 
so as not to bay back the water at all over Point A. And they award $10(^ 
for damage. 

The parties then went into evidence, and the cause came on for hearing before- 
Mr. Justice Sicotte, Judge of the Superior Court. That learned Judge gave the 
plaintiffs a decree in precise accordance with the opinion of the experts. The 
decree is founded on recitals showing that the plaintiffs have been in possession 
of a real right for a year and a day, using the upper waters and letting them es- 
cape over the land of the defendants. Then it states that the barrier raised by 
the defendants has obstructed the waters in thtir natural course such as it was 
formerly. 

It is clear then that tlie Superior Court paid no attention to the alteration 

effected by the plaintiffs' works in 1878. The recital of possession for a year 

and a day is true of the prior state of things, but is not true of the existing state 

of things. Nor is the present course of water its natural course nor such as it 

was formerly. 

On appeal to the Queen's Bench, there was a difference of opinion among the 

Judges. Mr. Justice Eamsay states very clearly the point of the defence which 
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is now ander discosBion. He says, *^ The defendants answer that they hare not Fr^bette and 
" stopped the natural flow of the water, but that the plaintiff has, by increas- Manutilcta^^^ 

" ing his own works above, directed the waters of the river out of their natural riire de 8t 

Hyacmthe. 
" eourse, and so created an artificial accumulation of water which can only es- 

*' cape through the tail race/' He thinks this would be a good defence if it were 
not for the acquiescence or recognition of the defendants. But there is no evi- 
dence of such acquiescence in the plaintifis' works of 1878. The evidence re- 
ferred to by Mr. Justice Kamsay consists of two acts. First, the construction by the 
defendants of Dyke No. 3, which was long prior to the extension of Dyke No. 1. 
Secondly, the construction of the works now complained of. But in the first 
place, though it is true that by their new works the defendants sought to take 
advantage of the new flow of water, they did so because their former flow was 
partially cut off. And in the second place an act can hardly be treated as ac- 
quiescence in favor of a person who has ever since been contending against it, 
and striving to destroy it. It is at the utmost acquiescence on condition of 
enjoying the thing acquiesced in, and if that condition is taken away, so is the ac- 
quiescence. 

Having thus disposed of the defence founded on the extension of Dyke No. 
1, Mr. Justice Kumsny addrei^ses himself to the question of damage. He thinks 
that there is no sufficient evidence of damage, and would either dismiss the 
action or remit it for further report by experts. 

The opinion of the rest of the Court was delivered by Mr. Justice Tessier^ 
that learned Judge states the defendants' plea that the plaintii& themselves hava 
oaused the mischief complained of, but he thinks it is completely answered bj 
the report of the experts in answer to the 3rd question. Now that question anJ 
an&wer relate only to the existing flow of water, and have absolutely no bearing 
on the prior question whether the plaintiffs are entitled to have that flow pro- 
tected. Mr. Justice Tessier then quotes Art 501 of the Code, and says that the 
Company have not added anything to the volume of the water by the hand 
of man, because they have not introduced any foreign water into the Yamaska. 
On these grounds the Court decides for the plainti£&, and dismisses the appeal. 
It is true, indeed, that the plaintifis have not increased the whole volume of the 
Yamaska, but they may have accumulated the waters of that river into a small 
space, and so have increased their depth at the point where they complain of it, 
and have augmented the servitude they desire to enforce. This is the very thing 
which the Court of Queen's Bench appears to think would be material if only it 
had been done by introducing fresh water into the Yamaska, instead of being 
done by a readjustment of the waters of the Yamaska itself. That it must have 
^n done to some extent seems evident from the plan, and the respondent?, 
ooansel so admitted. It results also from the evidence given by Bcrtrand.and 
l>y Belisle, showing how the water which used to flow to the right of Dyke No. 1 
now flows to the left. The plaintiffs have left the point untouched by evidence. 
Whether the difference is much or little has not been ascertained. By Sect. 501 
of the Code, the proprietor of the higher land can do nothing to aggravate the 
^rvitude of the lower land. The plaintiffs have certainly accumulated the vol- 
ume of the water, and have probably increasod its depth in the narrow channel 
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Frechette aod Up to the dividing line. To that ttUnt thtj it* ng^rtfating the servitude of 
MimSScw^^* the lower land, and to that extent at least they have no right to demand, as 
ridredeSt they do demand, a free coarse for the water sent down hy them. That the 
^ ' matter is left in this uncertainty is the fault of the plaintiffs who arc bound to 

allege and prove a case entitling them to relief. Tbey come into Court insistr 
ing on their right to keep unobstructed the flow of water which they say. has 
existed as it now is for more than 90 years. The issue is distinctly raised that 
the existing flow is not the ancient one ; but they continue to insist that it is, 
and refuse to shape their case so as try the question whether or no they are really 
entitled to some relief on the ground that the established flow had been interfered 
with, and to get that amount of relief. It is unsatisfactory to dispose of a case 
•on such grounds, but their Lordships cannot see by what right the defendaots 
•are to be compelled to keep their dam so low that the whole volume of water, as 
accumulated and increased \^j the plaintiffs, shall run away unobstructed. 

It is not easy to find decisions precisely applicable to such peculiar circum- 
stances ; but their Lordships have not been referred and are not aware of any 
case in which the plaintiff has obtained relief in respect of any servitude except 
that to which he has clearly alleged and proved his right. 

In Saundera y. NetDmatiy 1 £. & A., 258, the plaintiff had acquired a pre- 
scriptive right to an artificial flow of water. 

All he had done within recent times was to alter the construction of the 
wheel turned by the water. It was held that the defendant, a lower proprietor, 
had no right to obstruct the ancient flow ; but it seems clear from the observa- 
tions of the Judges that the decision would have been otherwise if the plaio- 
tiff's operations had substantially altered the flow of the water. Abbott, J., 
isays,^' when a mill has been erected upon a stream for a long period of time, 
^* it gives to the owner a right that the water shall continue to flow to and from 
'^* the mill in the manner in which it has been accustomed to flow during all 
•^^ that time. The owner is not bound to use the water in the same precise 
^^ manner, or to apply it to the same mill. If he was^ that would stop ali 
*^ improvements in machinery. If indeed the alterations made from time to time 
^' prejudice the right of the lower mill, the case would be different ; but here 
*^ the alteration is by no means injurious, for the old wheel drew more water than 
" the new one. ** 

Tapling v. JoneSy 11 H. L. 290, was cited as an authority for the plaintiffs; 
but, so far as it bears upon the point under discussion, it favors the argument for 
the defendants. For the plaintiff in Tapling v. Jones succeeded in getting pro- 
tection for nothing but his ancient light ; those very rays of light to which be 
had acquired an indefeasible right. Lord Westbury says : — '• In the pre- 
^' sent case an ancient window in the plaintiff^s house has been preserved, and 
'^ remained unaltered during all the alterations of the holding. . . . The 
'* appellant's wall, so far as it obstructed the access of light to the respondent'^ 
'' ancient unaltered window was an illegal obstruction. " And Lord Chelmsford 
'^ in answering the argument that the alteration of windows had changed the ohsr- 
<< acter of the right so as to destroy it, says : But it is not easy to compreheod 
'* how this effect can be proiuccd by acts wholly unconnected with an ancieot 
'^window the owner has oarefolly retained in its original state.'' , 
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It may be inferred from these judgmentfl that, if the plaintiff in Tapling y. Frechette sM 
Jbrus had so mixed up his old lights with his new ones that thej Could not be dis* i^^^i^tn^ 
tioguished, he wonld have failed. It is true that in that ease the protection ri&re de St 
given to the ancient light carried with it incidentally protection to the new Iighta» ^ ^ 

jBat the only reason why it did so was that the new lights could not be ob- 
structed without obstruction to the ancient light. New lights are encroachment, nor 
did the plaintiff's decree aggravate the defendant's servitude, for he was only pr(s 
vented from building so as to obstruct the ancient lights. In the case of an- 
augmented flow of water the servitude of the lower proprietor b aggravated. 

The result is that the plaintiff) have insisted on an enjoyment to which they 
bave shown no legal title, and have not proved, or even all^d any case for reliif 
in respect of that enjoyment to which they may have had a title. Their lord- 
ships have anxiously considered whether it is possible usefully to remit the case 
to be tried on the true issues. They are, however, convinced that an attempt to 
do so will not save time or money, and that the litigation must follow the strict 
course. They will humbly advise Her Majesty to reverse the decrees below and 
to dismiss the action with costs. The costs of this appeal will follow the result. 

Judgment reversed. 

Henri/ Matthews^ Q.C, and MacLeod Fullertony counsel for the appellants 

Bompas, Q.Cj and Kenelm i!, Dighy, counsel for the respondents.. 
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LONDON, JULY 12, 1884. 
The Queen vs. Doutre, 



Action for Professional Services— Locos oontractos-^Stataa of advocate -Actio ir 
against the Crown. 

An advocate of the Province of Qaebec, being bj law and the costom of his profession 
entitled to recover payment for his professional work, those who engage his serrioes 
must, in the absence of anj stipulation to the contrarj, expressed or implied, be held to 
baye employed him upon the usoal terms according to which such services are xendered, 
Tlie contract is not depeodent npon the law of the place where the services aro to be giren 
hot apon the status of the person emplojed. 

A Qaebec advocate has the same right to fees against the Crown as in other casea 

Per CaaiAH. On the 1st of October, 1875, the Government of Canada adr 
dressed and sent to the respondent, Mr. Joseph Boutre, a letter, signed by Mr. 
Bernard, the Deputy Minister of Justice, in the following terms : — 

*^ Sir, — The Minister of Justice desires me to state that the Government being 
desirous to retain counsel to act for them upon the proceedings in connection 
with the Fishery Commission to sit at Halifax under the Treaty of Washington, he 
will be' glad to avail himself of your services as one of such counsel, in conjunc- 
tion with Messr.0. Samuel R. Thomson, Q.C., of St. John, New Brunswick^ 
and Robert L. Weatherbee, barrister, of Halifax. The Minister will be glad to 
know whether you are willing to act in that capncity, and in that case to place 
you in communication with the Department of Murioo and Fisheries upon the 
subject. " 

Upon receipt of this letter the re.(«pondent wrote in reply that he would act as 
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The Qneen requested. The respondent i> a member of the Montreal section of a body of 
Doutre. ^^S^^ practitioners incorporated by cap. 72 of the Consolidated Statotes of Lower 
Canada^ under the title of '^ the Bar of Lower Canada.'' By the terms of the 
Statute each member of the Bar is admitted to practise as '* advocate, barrister, 
* attorney, solicitor and proctor at law/' and no person except a member of the Bar 
duly admitted, is entitled to conduct business in any of these capacities before 
the Courts of Lower Canada. £very member of the Bar must be restored in 
the district where he intends to practise, and he becomes answerable for his con- 
duct to the council of that district, being liable, in case of his offending against 
professional rule or etiquette, to censure or to suspension from office for any 
period not exceeding a twelve month. It is not matter of dispute that, according 
to the law of Quebec, a member of the Bar is entitled, in the absence of special 
stipulation, to sue for and recover a quantum meruit in respect of professional 
sarvices rendered by him, and that he may lawfully contract for any rate of 
remuneration which is not contra bonos mores, or in violation of the rules of the 
Bar. But it is asserted for the appellant that by the law of Ontario, the Province 
in which Ottawa, the seat of Government, is situated, a counsel cannot sue for 
his fees, and that he is under the same disability according to the law of Nova 
Scotia, where, according to Article 23 of the treaty, the Commission was to meet. 
In support of that contention, counsel for the appellant referred to the opinion 
of Chief Justice Harrison in MacdougaUy, CampheU (41 U. C. Q. B., 332) 
as correctly expressing the law of Ontario, but they mainly relied upon the pro- 
position that in those provinces of the Dominion where the common law of Eng- 
Und prevails^ members of the Canadian Bar can neither have action for their 
fees nor make a valid agreemont as to their remuneration, unless that right has 

been conferred upon them by statute. 

In these circumstances it was maintained that the right of the respondent to 

sue for his fees must depend either upon the law of Ottawa, the locus contractus 
or upon the law of Nova Scotia, the locus solutionis^ and that in neither case was 
any suit competent to him. Were it necessary to decide all the points thus taken 
by the appellant, questions of much nicety would arise. It is by no means clear 
either that Ottawa was the locus contractus, or that Nova Scotia was, in the 
strict sense, the locus solutionis. It is at least a plausible view of the case that 
the contract was completed in Quebec at the moment of time when the respon- 
dent posted his letter accepting the employment offered him by the Minister of 
Justice. On the other hand, although the Commission was to sit at Halifax 
it b perfectly plain that the woik expected of the respondent and actually per- 
formed by him was by no means confined to advocacy of the Dominion claims 
during the sitting of the Commission. His employment was not limited to what 
would in his country be considered the proper duties of a counsel, but embraced 
the work of an agent or solicitor. In point of fact, he is employed to prepare the 
case of the Dominion Government as well as to plead in their behalf. That such was 
the understanding of both parties may be inferred from the known professional 
status of the respondent, as well as from the fact that, in pursuance of the so 
called retainer of the 1st of October, 1875, the respondent had papers sent him 
and was engaged at Quebec during eighteen months, with occasional visits to 
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Ottawa, in collcctiag and putting in shape materials for framing and snpporting The Qaeen 
the claim which was to he urged before the commission. Then, as regards the oJ^atre. 
t)ther questions of law raised by the appellant, there is much diffioalty. Their 
lordships are willing to assume that the law of England, so far as it concerns the 
right of the Bat- of England to sue or make agreement for payment of their fees 
was rightly applied in the ease Kennedy v. Brown (13 C. B. N. S., 677), but 
they are not prepared to accept all reasons which were assigned for that decision 
in the judgment of Chief Justice Erie. It appears to them that the decision 
may he supported by usage and the peculiar constitution of the English Bar, 
without attempting to rest it upon general considerations of public policy. Even 
"If these considerations were admitted, their lordships entertain serious doubts 
whether, in English colony where the common law of England is in force, they 
could have any application to the case of a lawyer who is not a mere advocate or 
pleader, and who combines in hb own person the various functions which are 
exercised by l^al practitioners of every class in England, all of whom, the Bar 
alone excepted, can recover their fees by an action at law. But it b unneces- 
sary, in the view which their lordships take of thi^ case, to decide any of these 
questions which were raised by the argument for the appellant. The right of the 
respondent to sue for remuneration does not appear to them to depend either 
upon the law of the place where the employment was given, or upon the law Of 
the locality within which it was performed. When any advocate or other skilled 
pactitioner is by law and the custom of hb profession entitled to claim and recover 
payment for his professional work those who engage his services must, in the absence 
of any stipulation to the contrary expressed or implied, beheld to have employed 
upon the usual terms according to which such services are rendered. That is the im- 
plied condition of every contract of employment which is silent as to remuneration? 
and it b dependent upon the status and rights of the person employed and not upon 
^he law of the place where his services are to be given so long as he is employed in hb 
professional capacity. A member of the Bar in England, in accordance with the 
law of that country and the rules of the profession to which he belongs, renders and 
professes to render, services on a purely honorary character. If in his professional 
capacity as an Englbh barrister he accepted a retainer to appear and plead before 
commissioners or arbitrators in a foreign country by whose law counsel practising 
in its regular courts were permitted to have suits for their fees, that would not give 
him a right of action for his honorarium. His client would have a conclusive 
defence to such an action, on the ground that he was employed as a member of the 
Englbh Bar, and, by necessary implication, upon the same terms as to remune- 
Tation upon which members of that Bar are understood to practice. The responedn 
b a member of the Quebec section of the Bar of Lower Canada, and it was in tha 
capacity that he was retained by the Oovemment as one of their counsel before the 
Fisheries Commission. The respondent has the rank of Queen's Counsel con- 
ferred upon him by patent, but that circumstance does not appear to their lord- 
ships to effect the present case. It gave him a certain precedence in a question 
wiUi other members of the Bar, but it made no change upon the duties and obli- 
gations incumbent on him as a practising member of the Bar, or upon his privi- 
leges as such, including the right to sus for his fees. The retaining letter of 
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The Qoeen the 1st of October, 1875. makes do mention of fees, and their lordships are aocord- 
Dou^tre '"^'^ of opinion that it must be held to have been an implied condition of the 
em ploy men t thereby offered that the re^ndent was to be remunerated for his 
services upon the same terms on which these serTioes were rendered to clients 
in Quebec. The respondent was engaged and undertook to go to Halifax as a 
Quebec counsel, subject to the same rule of his Bar, by which his condact as a 
lawyer was regulated in Quebec, and it would be a strange result if, retaining 
, his status and performing his work as a member of the Quebec Bar^ he was ne- 
Tertheless to be stripped of the privileges attaching to that status as soon as he 
entered the Province of Nova Scotia. A few weeks after his acceptance of the 
letter of the 1st of October, 1875, the respondent received a retainbg fee of 
$1,000, and thereafter the subject of couosers remuneration does not appear to 
have been considered until May, 1877, when it was discussed at Ottawa, in the 
course of one or two personal interviews between Sir A. Smith, Minister of Ma- 
rine and Fisheries in the Government of Canada, and the respondent. 
• The parties are widely at variance in regard to what actually passed on the 
occasion of these interview.^. The allegation made by the respondent in bis pe- 
tition is : — That on the eve of his leaving his home for Halifax in M ly, 1887, 
your petitioner made with the Department of Marine and Fisheries a temporary 
and provisional arrangement, under which youj petitioner should be paid $1,000 
month for current expenses while in Halifax, leaving the final settlement of 
fees and expenses to be arranged after the closing of the Commission." On 
the other hand, it is alleged, in the defence filed for the appellant : — ^'That the 
arrangement made with the supplij^nt referred to in his petition, under which he 
was to be paid 11,000 a month while in Halifax, was not a temporary andprovi- 
• sional arrangen:ent, as alleged, but that the $1,000 a month was with other 
moneys previously paid to the suppliant, to be accepted by him in full for his 
services and ex|:)on8es." The Commission met at Halifax on the 16th of June, 
and brought its labors to a close on the 23d of November, 1877, having sat, with 
occasional adjournments, for a period of five months and seven days. In addition 
to the retaining fee already mentioned, the respondent received a '' refresher^ of 
$1,000, and also six monthly payments of $1,000 each during the sitting of the 
Commission, m.-iking a sum total of $8,000. According to the respondent, t heae 
sums were paid to him to account of his remuneration, the precise amoant of his 
fees and expenses being left for adjustment subsequently. According to the 
appellant, they were paid to and received by the respondent as in full of his whole 
claim for fees and expensep. Both parties are agreed that in May, 1877, it was 
arranged that those sums (to the extent of $7,000) should be paid to the res- 
pondent, but they dififer as to the footing upon which they were to be paid^ 
Being of opinion that by the terms of his employment, in 1875, the respondent 
was entitled to a quantum meruit in respect of the services which might be 
required of him, their lordships think that it lies with the appellant to make out 
that the respondent's original right to remuneration was varied by subsequent 
agreement, and they have also come to the conclusion that the appellant has 
failed to establish the existence of such an agreement. The evidence upon this 
point, which need not be referred to in detail, is very unsatbfactory. It is 
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4ibandaDtly plain that the impression honestly derived by Sir A« Smith from The Queen 
bh iotenricws with tlie respondent in May, 1877, was that the respondent had oJUtre. 
agreed to accept a refresher of $1,000, and a payment of the same amount monthly 
during the sittings of the Commission, as in full of all claims for remuneration. 
But in order to alter the then existing rights of the respondent, it is not enough 
for the appellant to show that such was the impression created in the mind of 
Sir A. Smith : he must also proTe that the terms of the arrangement, as under- 
stood by Sir A. Smith, were understood in, the same sense and were assented 
to by the respondent. But the respondent swears distinctly that he 
understood and believed the arrangement to be provisional merely ; that its ob- 
ject was to fix the sums which were to be paid him to account, leaving the hal- 
ance payable to him for after-adjustment, and there are circumstances proved in 
the case which seem to establish beyond question that the respondent at the 
time sincerely entertained that belief. Then the evidence of Mr. Whitcher, 
the Commissioner of Fisheries for Canada, and the only third party present at 
these interviews, is not only very inconclusive, bat what he does state, as to 
the language actually used by the principal parties to the arrangement then 
made tends to support the respondent's understanding of its terms. In that state 
of the evidence, their lordships are unable to hold that the appellant has satis- 
fied the onus incumbent on him of proving the new arrangement alleged in his 
defence. In the Courts below, while the learned judges were equally divided as 
otthe result of the case there was a remarkable diversity of judicial opinion in 
regard to the law applicable to its decision. 

The cause was tried before Mr. Justice Fournicr, who, on the 12th of January, 
1881, gave judgment in favor of the respondent, and fixed the amount of fees 
and expenses still remaining due to him in remuneration of his services at $8,000, 
and it is not maintained that the amount awarded by the learned judge is 
excessive, if the respondent has a right of action, and that right is not barred 
bj the allied arrangement of May, 1877. The cause was then taken by appeal 
before the Supreme Court of Canada, who gave their judgment on the 13th of 
May, #882. Chief Justice Bitchie and Justices Strong and Gwynne were in 
favor of allowing the appeal, but Mr. Justice Fournicr, who wns a member of 
the Full Court, adhered to the view wliich he had taken as judge of first in- 
stance, and Justices Henry and Taschereau, in substance, agreed with him. In 
consequence of this equal division of opinion in the Supreme Court, the order' 
appealed from was confirmed, and the appeal dismissed, with costs. Their 
Lordships do not consider it necessary to notice the great variety of reasons 
assigned by the learned judges of the Supreme Court in support of the views 
which were severally adopted by them, with the exception of one point raised in 
the judgment of Mr. Justice Gwynne. That point is deserving of notice for 
this reason — thut if the opinion of the learned Judge, which is based on the 
provisions of the Petition of Bight Act of Canada, be well founded, the respon- 
dent, though he might have suit for recovery of his fees from any subject, could 
not recover them, by petition, from the Crown: By a pardonable error, Mr. 
Justice Gwynne refers to the Act of 1875, instead of the Petition of Bight Ca- 
nada Act, 1876 (39 Yic. c. 27), which repealed the Statute of the previous year 
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TheQaeen Section 19, which is identica), in expression, with the similar circumstanoes of 

Doutre * repealed Act, provides " that nothing contained in this Act shall give to the 

subject any remedy against the Crown in any case in which he would not haTO 

been entitled to such remedy in England, under similar circumstanoes b j tlielaws 

in force there prior to the passing of the Imperial Statute 23 and 24 Vict., c.34." 

The learned Judge seems to hold that these provisions place a Qaebec lawyer on 

perfectly the same footing as an English barrister, so far as regards his right to 

proceed against the Crown for recovery of his fees. But it appears to their 

Lordships that the process of reasoning by which the learned Judge arrives tt 

that conclusion confounds two things which are essentially different — ''right'' 

and '' remedy." The Statute does not say that a Qaebec lawyer shall, in all cases, 

have ouly the same right against the Crown as a member of the ^English Bar. 

What it does enact is that no subject in Canada shall be entitled to the '^ remedy'* 

provided, unless he has a legal claim, such as could have been enforced by 

petition of right in England prior to the Imperial Act of the 23rd and 24tb 

Yictoria. It is impossible to hold that a member of the Quebec Bar who hj 

law and practice is permitted to sue for his fees, when he seeks his remedy 

against the Crown under the Canadian Act of 1876, has no such l^al clain> 

and that he sues under circumstances similar to those in which an English 

barrister is placed who, neither by the usage of his profession nor the law of his 

domicjie, can maintain any action for his fees. Their Lordships will, therefore, 

humbly advise Her Majesty to affirm the judgment of the Courts below, and to 

dismiss the appeal with costs. 

Judgment affirmed. 

The Solicitor General and Mr. Jeuncy for the Crown, 

Mr. McLeod Fullartoriy for the respondent. ^ 



COURT OF QUEEN'S BENCH. 
(appeal side.) 

MONTREAL, 27th MAT, 1884. • 

Present :— •Dorion, C. J., Monk, Ramsat, Cross, Baby, JX 

ALEXANDER MOFFATT es qua!., 

{DrfendatU in the Court belov/h 

AppattAffT ; 

AND 

QEORQE B. BURLAND, 

{Plaintiff in the Court below)^ 

Powers of assignees of insolvent— Concealed sales. Art. 19 C. 0. P. 

The action in this cause was commenced by the plaintiff, respondent, by » 
writ of seizure in revendication of certain machinery, mentioned in the pro- 
ceedings, which it is not here necessary to describe, as the difference between the 
parties has no relation to the character or amount of the object in questioo. 
The respondent claimed to be the proprietor of the machinery in queeticn, la 
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▼irtoe of a deed of sale thereof executed bj a certain firm of J. &. Gcbhardt A. Hoffatt 
& Co. to the Canada Paper Company, before Bcaufield, notary public, on the G.*5!*Buriaiid 
27th day of April, 1880, and of another deed executed by the Canada Paper 
Company (o respondent on the twelfth day of May, 1881, before Hurler, notary. 
Concurrently with the sale from Gcbhardt & Co. to the Canada Paper Company 
the latter executed a lease of the object of sale to the former, on oertain terms 
which will be found in said lease, which is of record, and Gebhardt & Co. were 
not then deprived of the physical possession of the goods. After the date of 
this sale Gebhardt & Co. continued their business, and used the machinery in 
question for about a year, when they became financially embarraased, and made 
a Toluntary assignment of all their estate and effects to appellant, Alexander 
Moffatt, before Jsaacson, notary ; and in virtue of that deed Moffatt took pos- 
session of Gebhardt & Co.'s place of business and its contents, and among other 
property the machinery now in question. Moffatt had advertised the estate, 
including this machinery, for sale, when he wus stopped by the present action. 
The action was directed against the firm of Gebhardt & Co., as being legal pos- 
sessors of the .effects claimed, and also against appellant as being in physical 
possession thereof, and detaining them against respondent's will. Gcbhardt & 
Co. did not plead, but Moffatt appeared and pleaded the assignment of the said 
effects to hix, as above set forth : that the deed from Gcbhardt & Co. to the 
Canada Paper Company was fraudulent and simulated ; that Gebhardt & Co. 
were at the time insolvent ; and concluded that said deed should be declared 
null, and he maintained in his possession. To this pica respondent answered 
that Moffatt had no legal status to oppose such objections to this action ; that 
Moffatt was not a creditor, and had no interest ; that he could not plead defences 
that competed only to creditors, and that he had no authority to represent the 
creditors by pleading in his own name ; and respondent also denied the allega- 
tions of the plea. Upon these issues the parties went to proof, when the follow- 
ing facts in substance were proved : 

lo. The deed from Gebhardt k Co. to the Canada Paper Co., dated 27th 
April, 1880. 

2o. The deed from the Canada Paper Co. to respondent, dated 12th May> 
1881. 

3o. Assignment from Gebhardt k Co. to Moffatt, dated 13th JunCj 1881. 

4o. That the goods had never been removed from Gebhardt & Co.'s store^ 
but remained there in virtue of the lease dated. 

5o. That at the time when the sale from Grebhardt k Co. to the Canada 
Paper Co. was effected, the former owed the latter a bahinoe of account exceed- 
ing ten thousand dollars ; that previous to the sale. Gebhardt k Go. called on 
the Canada Paper Co., and represented that they were commencing a now 
branch of manufacture (viz., playing card?, which was certain of yielding large 
returns, but that their capital was not large enough to carry on this new branch, 
with the best results, and asked the Canada Paper Co. to extend their line of 
credit. This the Canada Paper Co. refused to do, but promised that if Gcbhardt 
k Co. should pay $5000, they would supply goods to the amount of $10,000^ 
Gebhardt k Co., finding themselves unable to pay $5000 in cash, offered as a 
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A. MoflTatt substitute for the oaeb to sell the Canada Fape? Co. a portioa of tlieir maeKiaert 
O. b. Borland ^ ^ ^^^^ value, the price to be imputed as payment j)ro tanto. This offer the 
Canada Paper Co. after consulting counsel, aooepted, and the transaction was 
concluded, as appears bj the deeds. The Canada Paper Co. did sell Gd[)hardt 
k Co. goods to the amount of 910,000, and the latter continued their bnsiaess* 
meeting every business obligation for nearly a year. ' 

The following is the opinion of Monk, J., dissenting : 

I find myself unable to concur in the judgments about to be rendered by thia 
Court. 

Gebhardt & Co., an insolvent firm, by deed before Mr. Isaaoson, dated 13tii 
June, 1881, made a transfer of their whole esta.te to appellant, ia trust, for the 
benefit of certain persons, styled creditors of said insolvent firm,' and subject to 
the obligation of retroceding to G-ebhardt & Co. any surplus whtoh might remala 
after payment of such creditors. In virtue of said assignment appellant took 
possession of the insolvent's premises and the contents thereof. Among the 
things so taken possession of by appellant were the effects seised in this cause as 
described in the proc^verbal of seizure. These effects had been sold by the 
insolvents to ^ The Canada Paper Co." by deed, before Beaufield, N.P., ofdite 
the 27th April, 1880, and the Canada Paper Co. had sold the same to the 
respondent by deed, before Marler, N. P., dated the 12th May, 1881, bat the 
said effects, not having been removed from the insolvents' premises, came into 
the possession of appellant. 

Eespondent thereupon took his proceedings in revendication directed against 
Gebhardt & Co., as possessors dejurcj and against the appellant as actaal di- 
tenteur of the effects in question. Gebhardt & Co. did not plead. Appdl&nt 
pleaded that he was assignee of the insolvents' estate for the benefit of their 
creditors ; that the deeds set up by respondent were simulated and fraudaleot, 
and were injurious to the interests of said^ creditors, and he asked to have nld 
deeds set aside. Appellant was not himself a creditor. Usspondent answered, 
• among other things, denying the right of appellant to plead such a defeooe 

against the respondent's action. Taking, as I do, the view that the respondeofs 
position in this respect is well founded, it becomes unnecessary to diseass, or 
even to state, any of the other points in the case. 

What, then, could justify appellant in pleading as he does? No person eao 
bring a suit at law unless he has an interest therein. — Art. 13 C.C.P.LC. 
Appellant has no personal interest in this case, he does not pretend to have aoj; 
he specifically claims to be fighting for the creditors, that is, it is the interest of 
the creditors and not hb own that he is attempting to advance. His saooesi ^ 
DO gain, neither is his failure any loss, to him. Then we have article 19 of the 
same Code, which says : '' No person can use the name of another to p'oad. 
But it is said that appellant '^ does not use the name of another to ple&d, bat 
pleads in his own name, under the deed of conveyance to him of the righto or 
all the parties." Of course appellant does not use the name of another to 
plead, that is a mere truism ; but does he really plead at all ? is it not nther 
certain creditors who are using his name to plead, whose alleged rights are being 
protected by him ? The deed of assignment from Gebhardt & Co. to tffeUant 
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eontaios the oames of a oertaia namber of Grebhardt k Co/s creditors, but they A. Moffiitt 

. - - J , ei quftli ana 
ooDvejed nothiDg to appellant ; they took no part whatever la the deed ; tbe g. B. BarUniT 

utmost that the deed could accomplish, so fur aa they were conoemcd, was to 
express their coosent that the appellant should act as the agent of Gebhardt & 
Co. in winding up their estate. If there could be any reasonable doubt about 
the correctness of the position now taken, arising out of the interpretation of 
the articles of the Code of Procedure above cited, that doubt b set at rest by 
the decision in re Brown vs. Pinsonneault, 3 Sup. Court Bep. p. 102, where it 
is expressly decided that the granting of a trust deed does not vest in the trus- 
tee the right to sue in a Court of Justice in the interest of those for whom he 
is trustee. 

Then, on the other hand, it is said that appellant is a syndic under some sort 
of common law bankrupt system, and has the right to represent the creditors 
and esti^r en jiutice^ in consequence, and wo have numerous ancient French 
authors cited to sustain this position. The answer to these authorities is three, 
fold: lo. They arise under the Ordonnance de Commerce of 1673, which 
neycr was registered in Canada, and in consequence never was law here. 2o- 
Even if the Ordonnance de Commerce was in force here the appellant has not 
put himself in a position to be recognized as a syndic under the Ordonnance or 
under any other French system. Under the Ordonnance de Commerce the 
creditors, or at least three-fourths of them, could pass contrai dunion^ where- 
upon the insolvent debtor could make an assignment to the creditors united. 
This contract had to be submitted to a judge, and might be homologated if it 
appeared that it had been executed by at least three-fourths of the creditors, but 
homologation could not be had until the creditors had fyled their claims under 
oith. Subsequently the French Code of Procedure perpetuated the same system 
with modifications. Appellant is evidently not in a position to etter en justice 
on behalf of the creditors under any French systetn. 

It has never been held that any smsh bankrupt system prevails in this Pro- 
vince. See remarks of Aylwin, J., in McFarlane et al., vs, McKensie et al., & 
L. C. J., p. 110 ; also Cumming vs. Smith, 10 L. C. B., p. 122; also Withall 
vs. Young et al., and Michouet al., interyening, 10 L. 0. B., p. 149. If appel- 
lant was a Syndic in virtue of any such system he could hold and administer 
the insolvents' estate, even against the wishes of a minority less than one-fourth 
of the creditors, but against this position the whole of our jurisprudence is 
constant. If, on the contrary, he derived his authority from the consent of the 
creditors we must look at the deed to discover the extent of such authority. It 
18 needless to say that in the present instonce appellant's title does not, even by 
remote inference, give him the shadow of a right to act as he does in this cause. 
A judgment has recently been given in an analogous case in the Province of 
Ontario. See Lumsden t;^. Scott, Ont. Bep. Vol. lY., p. 323. The holding 
in that case was as follows : '* A creditor's assignee, not himself a creditor, can- 
" not sustain an action to set aside a fraudulent conveyance or transfer made by 
<< the debtor prior to the assignment under which he claims to be such as- 
" aignee." 

The respondent has, without doubt, made a prima facie case for the relief 
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ff- 



A. Mofbtt which he demands^ and which has been accorded to him by the ja^^ent 
of^.^Barland ^PP^^l^^ from, and the answer to that caae, even if aufficienty has been pat for- 
ward by the appellant without sufficient grounds in law or fact, and is, in ooa- 
sequence, to be treated as a nullity. The judgment appealed from should, 
therefore, in my opinion, be confirmed. 

DoRiON, C.J. :— On the 27th day of April, 1880, Geo. J. Gebhardt4 Co. 
sold to the Canada Paper Co., for the sum of $5000, which they acknowledged to 
have received, the machinery enumerated in a schedule annexed to the deed of 
sale. On the same day The Canada Paper Co. leased said machinery to Gebbardt 
& Co. for one thousand dollars for one year. The Canada Paper Co. sub- 
sequently sord the same machinery to the respondent, who has instituted this 
action to revendicate the said machinery, which he alleges by his declaration are 
in the possession of appellant and of Oebhardt & Co. 

Moffat has pleaded to this demand that, by deed of the 13th June, 1881, 
Gebbardt & Co., with the consent of their creditors, had made an assignment to 
him of the whole of their es^te, including the machinery seized in this caoae, 
for their benefit ; and that the sale from Gebbardt & Co. to the Canada Paper 
Co. was a simulated and fraudulent transaction, made at a time when Gebbardt 
& Co. were in very embarrassed circumstances, and to secure the payment of 
advances already made, and to be made, by the Canada Paper Co. which had 
never paid the price stipulated in the deed of sale, and never [had any ddiveij 
or possession of the machinery in question. 

The respondent by bis answers contested the right of the appellant to raise 
the question as to the validity of his title, inasmuch as he, the appellant, had no 
interest, he being a mere agent or attorney. 

Two questions are raised by this issue : 1st. Does the deed of the 27th April, 
1880, by Gebbardt & Co. to t)ie Canada Paper Co. contain a real honafidt sale 
of the machinery therein mentioned, or is it a simulated deed to pledge the said 
machinery for ao existiog debt and further advances, under the guise of an 
absolute sale, and is such pledge unavailable for want of actual possession and 
delivery. 

2Dd. Was the appellant as cessionnaire of Gebbardt & Co., for the benefit of 
the creditors, entitled to resist in his own name the claim of the respondent to 
the property of said machinery. 

It appears by the evidence that the machinery sold by the deed of sale of the 
27th of April, 1880, for $5,000, was worth from $17,000 to $19,000 ; this sum 
of $5,000 was never paid to Gebbardt & Co. It was agreed, or at least under- 
stood, that on payment of the sums due by Gebbardt & Co. to the Canada Paper 
Co., the latter would reconvey the property to Gebbardt & Co., and finally the 
transaction was never entered in the books of either Company, until a long time 
after the occurrence, and on the eve of Gebbardt & Co.'s insolvency. The rent 
stipulated in the lease was never claimed, and neither the Canada Paper Co. 
nor the respondent, ever obtained under the said sale of the 20th of April; 18B0> 
any possession of the machinery sold. 

It is evident that such a transaction between a debtor and his creditor cannot 
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l»e eoDsidered as a real and yalid sale of the property meDtioned in the deed, a. Moi&tt 
but most be held to have been entered into for the purpose of creating, without Q^^^i^Mod 
actual delivery and possession, a lien or pledge on the machinery described in 
favor of the Canada Paper Co., to secare advances then due or that might 
thereafter become due, to said Company. 

Troplong, contrat de nantissement. No. 39 says : — " Quelquefois le nantisse- 
<<ment affiche les formes ext^rieures d'un contrat de vente. Pour donner plus 
^'d'efficacit^ au nantissement, les parties lui donnent Tapparence d*une vcnte de 
" la chose. C'est au juge k examiner les faits et k voir si sous cette ^corce ext^ri- 
" eure, ce n'est p3s une garantie qui est donn^ ^ un cr^ancier et non une vcnte 
*'qui est pass^ k un aoheteur." 

Duvergier, de la Vente T. 2, No. 11, p 17, says: — ** II est rare, il faut en 
" convenir^ que le pacte k r^m^r^ ne serve pas ^ cacher un pr^t garanti par uu 

"gage 

« Dans tons les cas, lorsque sous la forme d'une vente c'est un pr§t qui est 
" interveou et que la chose vendue en apparence, n'a et^ effectivement que don- 
'' n^ en gage, les jurisconsultes restituent k I'acte son caract^re et sa veritable 
'' qualification, le nomment contrat pignoratif et ddterminent les effets d'apr^s les 
^' priacipes qui r^gissent les contrats de prdt et de nantissement." 

At page 19 the same writer also says : '' Les signes auxquels on reconnait 
'' ordinaiiement le contrat pignoratif, sent la vilit^ du[ prix et la relocaticn faite 
" par I'acqu^reur apparent au pr^tendu vendeur. Le prix vil indique que les 
" parties n'ont eu nulle intention s^rieuse de vendre, la relocation prouve que 
*^ le veritable propri^taire n'a pas mdme voulu cesser d'etre possesseur. D'autres 
'' circonstances peuvent foumir d'autres ^l^ments k la conviction des juges ; la 
" prenve testimonials m§me est admissible, ainsi ^que les pr^somptions graves, 
*' praises et concordantes au termes de Tartide 13«^3." 

We find in the sale by Oebhardt & Co. to the Canada Paper Co. all the cir- 
cumstances which, according to Duvergier, indicate that a transaction in the form 
of a sale is nothing else than a pledge. 

It is proved that Oebhardt & Co. sold for $5,000 the greatest portion of the 
implements which they required to carry on their business, and which, by their 
inventory, they valued nt from $18,000 to $19,000. This sale was certainly made 
d vil prix. 

The Canada Paper Co. did not require those articles which they immediately 
leased to the pretended vendors Oebhardt & Co. at a price quite out of propor- . 
tion with the price of sale. These articles never left the possession of Oebhardt 
k Co., and it was perfectly understood that they should retain these articles, on 
their paying the advances which the Canada Paper Go. had made or would make 
to them in the course of their business. 

Duvergier, loc, cit., p. 20, says : '' Si done au lieu d'une vente on trouve un 
^' gage ou une antith^se ; oe sent les dispositions sur Tantith^se et le gage qui 

" doiveot ^tre consulttoet suivies,'' et plus loin le m§me auteurdit 

encore; '' ^galement le privilege ne subsbterait pas sur le gage mobilier, si ce 
''gage contrairement k la disposition de Tartiole 2076 ^tait rest^ en la possession 
'' du d^biteur." 
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A. Moffatt It is moreover an undoubted rale of the civil law that creditors may proceed 

<>f ^.^BurTant} &^i°6^ ^^® goods in the possession of their debtor, as if they really belonged to 

him, when by the collusion or gross n^Iigence of the owner such. possessor b 

permitted to hold himself out to the world as being the proprietor of these goods 

and thereby to raise his credit. (Bdrs Commentaries, pp. 249, 250). 

At p. 252, No. 5, Bell says : " It is not a sufficient justification of a ooDtion- 
ance of possession of moveables that the conveyance was only in security; for by 
the law of Scotland there is no effectual conveyance of moveables in seearity 

without possession— delivery must take place fairly in such conveyance, etc 

^ The same doctrine prevails in Ent^land, etc and it is 

no answer, that as where property islet on hire, the possession and property are 
justifiably separate, so the possession may be continued to the debtor, on the 
footing of location." 

The transaction which has intervened between the parties is nothing else 
but a cession de liens, made by insolvent debtors for the benefit of tbeir ere- 
ditors. Such a cession de liens is either voluntary or judicial. 

The authors of tha Pandectes Fran^aises, vol. 10, p. 297, says . — <<La cesskm 
" do biens volontaire, c'est ce que nous connaissons sous le terme d'abandoo, 
'' d'abandonnemcnt." 

Guyot, Vo. Cession, p. 26, 1st Column, says: — " Ou la cession de bieos 
'' judiciaire dont nous venous de parlcr, les d^biteurs font souvent usage d'one 
'' autre espdce de cession, connue plus particuli^remcnt sous le nom d'abao- 
** donnement.'* 

The authors of the Nouveau Denisart, Vo. cession de biens, say :— " D J* 
'^ deux esp^ces de cession de biens Tune, volontaire et Tautrc forc^." 

'^ No. 3, la volontaire est celle que les cr^anciers acceptent sans procedure; 
'' ccUe-oi n'est sujette qu'aux formalites n^cessaires aux abandonnements et anx 
'^ attermoyements, elle laisse le ddbiteur en T^tat oii il ^tait auparavaoty et 
" c^est le contrat passi entre lui et ses crianciers qui leurfait la hi" 

Denisart, Vo. Abandonnement, says : — '* On nomme contrat d'abandonee- 
*' ment un acte [par Icquel un d^biteur se d^pouille de ses biens, et les odde i 
<< ses creanciers en tout ou en partie, pour qu'ils les vendcnt et en distribaent le 
'' prix entre eux, conform^ment aux droits de chacun en particulier." 

No. 5, " La propridt^ des biens aban donnas par un ddbitcur k ses creanciers 
" en corps avec pouvoir de les vendre, reside ndanmoins toujours dans lapersonne 
« du d^biteur, &c." 

Demolonibe, Vol. 28, Nos. 186, 191, 193, 195, and 199 ; Larombi^rc, Vol.3, 
under Art. 1266 and 1267, of the C. N., Nos. 3, 5 and 12, and Aubry &lUa, 
Vol. 8, § 781, pp. 494 and 495, all say that the cession volontaire is W 
ordinary contract i*equiring no special formality, and that its effects are regdsted 
by the stipulations of the parties. 

The deed of ubandonncment usually contains a clause appointing a irusteeoc 
syndic and directors, who are authorised to adopt all necessary proceedings for 
recovery of the assets conveyed by the debtor, and also a Siquestre for the sue 
keeping of the monies collected until they are distributed. This S^vestre is 
generally one of the notaries before whom the deed is passed, and not s 
creditor. (1 Pigeau, p. 453 and 454). 
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At p. 452, this Author mjs : — '' Lorsqu'il d'j a que des rccouvrements a a. Moflbtt 
'Taire, et que rUnion n'aura aucuue suito d'affaires on do nomme aucuns g'^^Sl; jf^^t 
"directenrs, ui syndic, mais seulement un Uq^tgtrt'qui poursuivra cts recou- 
" vrements, les distribnera auz cr^anciers quand ii aura une certaine somme, sur 
'' Jenr simple quittance, sauf i la fin 4 lui donner une quittance gen^rale dcvont 
'' sotaire, le tout pour ^viter k frais." 

This is important as showing that in these voluntary arrangements between a 
debtor and his creditors, it is not necessary that directors and an assignee be 
chosen, and that a mere Siquestre may be appointed and clothed with the 
powers of suing for the collection of the assets of the estate, and that it is not 
necefisary that this Slquestre be chosen from among the creditor?, since such 
Siquestrty in France, was usually one of the Notaries passing the deed, and who 
ODold not pass such a deed, if he were himself a creditor. In the oases of Masson 
and others, to which I have alluded, £. H. Lemoine, one of the assignees, was 
not a creditor, yet he was allowed to sue as one of the assignees, and recovered 
judgment. 

Bat it is contended that in France these had no effect until they were 
homologated by the Court according to the provisions of the ordinance of 1673, 
which was never in force here, and that as these deeds cannot be homologated 
here the trustees named under them have no right to sue« 
There is in all this reasoning a grave misapprehension of the whole subject. 
The ordinance of 1673, styled '* VOrdormnce du Comfnerce" had special 
reference to merchants and traders, and to commercial transactions. Il; cot* 
tained dispositions by which it was in the power of an insolvent trader, who had 
obtained the consent of three-fourths in value of his creditors to a contraet of 
abandonment or cession dt hiens to compel the remaining creditors, who refused 
to become parties to it, to submit to its provisions, and this was done by a judg- 
ment homologating the deed. This homologation was only required to force a 
ibinority of creditors to abide by the decision of a majority, when such majority 
represented at least three-fourths of the value of all the ordinary claims against 
the insolvent. Nou^eau Denisart, Vo. Abandon nement, § 3. 

Even in the case of the assignment by a trader for the benefit of his creditor?, 
it was not necessary that the deed of assignment be homologated, when all the 
ereditors had joined in it. In non-commercial cases, for an assignment could 
be made by a non-trader as well as by a trader (1 Figeau, p. 475^, the 
homologation of the deed of assignment was never required, for the reason that 
the majority of the creditors could not bind the minority, and that the. assign- 
ment only bound tlose who signed it. (28 Dcmolombe, No. 191.) 

Dalloz, Bee. Alp. Yo. Obligation, Yo). 10, p. 396, cites an arrdt of the 20th 
of February, 1820, between the creditors of Schn^e vs. Gayl and Bohmer, 
which contains among others the following conndirant : " Qu'nn pareil contrat 
*' qui ^tant sign^ de tons les cr^anciers n'avait pas besoin d'etre homologu^ en 
"justice, 4c.'* 

And why should such deed require any homologation when all the parUes 
mterested have adhered to it. This case is the more remarkable inasmuch as 
It was a deed of assignment made by a trader to his creditors. 
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A. Moffatt It IS also an error to snpposo that in the case of an assignment by a trader to 
Q S^Buri°nd * "'^^J^"*^ ^^ **>® creditors, the trustees pould only institute proceedings ifter 
homologation had taken place. 

In the very forms of a deed of assignment given by Gnyot, and by Pigean, 
is included a clause authorising the Assignee and Directors to sue in their own 
name the homologation of the deed of assignment, in order to compel the credi- 
tors refusing to sign it, to become bound by its provisions. 

The authority of the assignees and directors to sue is therefore derived from 
the deed of assignment and not from its homologation of it, even when sodi 
homologation is required, (1 Pigeau, p. 458, form of deed, 3 Larombi^re, Lot 
Cit. No. 12). 

By the deed of the 13th of June, 1881, Gebhardt & Co., bargain, sell, assigD, 
transfer, deliver and set over to the appellant, all their goods and chattels, 8toek> 
in-trade, &c., as and for his proper goods, monies and estate upon trust, to sell 
and dispose of the said estate and also to collect with all convenient speed, the 
•outstanding debts and accounts. On his part the appellant accepted this tewst, 
and promised to pay to the creditors present and accepting the proceeds to ihe 
amount of their claim, and any balance which might remain to Gebhardt t Go. 

This is not an ordinary Power of Attorney, it b a deed conveying to the appel- 
lant a title or at least an apparent title to the properly therein mentioned, which 
gave him a right to claim this property as his own from all other parties ezoepi 
Gebhardt & Co. and their creditors, to whom they were bound by the trust 
created by the deed, but to no others. 

At most this was but an irrevocable mandat, resulting from a contract be- 
tween parties having adverse interests. 

Troplong, du Mandat, Nos. 718 and 737, speaking of a nyindat irreoocahk] 
the author says : 

" II en est de m^me dans tons les cas oil le mandat est la condition d'oo coo- 
^' trat ou le mode d'execution d'unc obligation contract^e ; 

" Par ezeniple, quand un failli fait cession de biens ^ ses creanciers." (3 
Larombidre, p. 494, No. 5. Denisart, Yo. Abonnement, No. 4). 

It would be a contradiction to say that the mandate is irrevocable, and yet 
that those who gave it must sue to recover the assets which form the subject of 
it, and thereby indirectly remove from the control of their agent, those assets, 
while they cannot revoke his powers to deal with them. In the present case bj 
whom should the suits be brought ; is it by Gebhardt k Co., but the deed was 
passed for the very purpose of removing their estate from their control ; is it the 
creditors, but no transfer has been made to them of the estate. They have beeo 
satisfied with accepting the delegation by which the appellant agreed to realise 
the estate conveyed to him, and pay them the proceeds to the extent of their 
respective claims. 

The writer at p. 253, No. 8, entering into the circumstances under which 
possession of goods acquired by a debtor, says : <' In all cases of possession id 
^^ temporary contracts, it is important to observe whether the thing io^ ^ 
*'' bankrupt's possession is of a kind that is usually let out or held separately 
^' from ownership," etc..... On this principle it is difficult to adio i 
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^' a jnstificatioD of the reUioed possessioD of farniture, of stocks or implements A. Moffatt 
^' of trade and such possession strongly implies a continued ownership, and theQ^^jg^f^^l 
^' mere fact of possessioD a power of disposal of property/' 

Every word of this passage is applicable to the present case, and this sound 
doctrine so clearly enunciated applies not only to Scotland, but also to this 
Province and to every country where the rules of the civil law prevail. 

It is in conformity with these rules and principles that the Lords of the 
Privy Council in the case of Cushing and Dupuy, 24 L. C. Jurist, 151 ; the 
Sapreme Court in the case of Bickaby and Bell, 1 Supreme Court, Rep. 560, 
and more recently this Court in Thibaudeau and Mailley, 25th of January, 1883, 
held that sales of property of which the original owners had remained in 
possession were null and void as regards the creditors of the vendor. 

There cannot therefore be any difficulty that the pretended sale by Gebhardt 

-A Co. to the Canada Paper Co. cannot be considered as a real sale, but that it 

must be held to have been intended by the parties as a mere pledge of chattel 

'property to secure advances already made and to be made thereafter, and that 

from the absence of actual delivery and possession of the articles so pledged, 

neither the Canada Paper Co. nor the respondent, who is their representative, 

have acquired any privilege, preference or right whatsoever on said goods to the 

-prejudice of the bona fidt creditors of Oebhardt & Co., and that on this first 

ground the judgment of the Court below is wrong. 

But it is contended that the appellant, as the assignee of Gebhardt & Co., 
4>eiDg a mere agent or attorney, has no quality and no interest as such, to 
appear in a Court of Justice to urge any objection against the title of the 
respondent. 

By the deed of the 13th of June, 1881, Gebhardt k Co. have with the 

-consent of their creditors and for their benefit, the present respondent being one 

•of them, sold the whole of their stock in trade and assets, among which were 

the machinery claimed by respondent, and the appellant is thereby specially 

authorised to dispose of the said property and to sue for and to defend in his 

own name any action which may be brought in reference to this said estate. 

Now is this a transaction to which the old rule that pertanne ne plaide par 
procureury embodied in article 19 of the Code of Civil Procedure, does apply — 
we have no hesitation in saying that it is not. 

As far as we can refer back for precedents in the Courts of Lower Canada, 

ire find that assignees or trustees vested by voluntary agreements with the 

-estate of insolvent debtors, for the benefit of their creditors, have invariably, 

with one or two exceptional cases, to which we shall presently refer, been admitted 

to urge before Courts of Justice the claims and rights of the estates which they 

.represented as such assignees or trustees. 

The first case I find any mention of is that of Watts et aZ., assignees to the 
Newman estate against Hall, in which judgment was rendered in favor of the 
plaintifi by the Court of King's Bench, at Montreal, on the 15th of February, 
1811. The next ease is that of Blackwood et al., trustees to the estates of 
•Cuvillier and Harkness, and Cuvillier and Aylwin, opposants in a case of 
Lawrence against the said trustees; this was also in 1811, although the date of 
^the judgment is not given. 



I 
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A. Moffatt, Then came the cases of Blackwood et al, and McLaren et ah, jadgment 20tb 
G. 6. fiurlaod -"^pr^^ 1811, of Blackwood et ah and Labelle, which was a petitory action^ 
judgment 20th April, 1812, that of McNider V9, Stevenson, McG-ili et a/., 
assignees to estate James Porteous^ jadgment 19th Febraarj, 1812 ; Smith et ah 
vs, McGill et ahy judgment 18th October, 1828. In all these cases which are 
mentioned in the notes of the late Chief Justice Heid, now in the library of the 
Bar of Montreal, the question as to the rights of assignees to sue and he sued 
was never enquired into, but the Court in all these cases acted upon the assamjH 
tion that such right existed. But the question was formally raised in the ease 
of McNider and others, assignees of the bankrupt firm of Alexander aad 
Lawrence Glass vs, Gardiner, and after due deliberation the action was main- 
tained by the Court of King's Bench, on the 19th of October, 1826. Again 
the question was raised in the case of Gates et ah, plaintiflFs, as assignees and 
trustees of the curtate, debts and effects of Maitland, Gardner and Auldjo, in trust 
for the benefit of their creditors against Millar et ah, and the action maintained 
by judgment of the 20th October, 1828. We here append the notes of Chief 
Justice Beid who presided in the Court of King's Bench, then composed of three 
judges. 

No. 346— 20th October, 1828, Gates et ah vs. Millar et al. 
The plaintiffs as assignees and trustees of the estate, debts and effects of 
Messieurs MaitUind, Gardner and Auldjo, in trust for the benefit of the creditors 
of the latter, have brought this action to recover from the defendants a large 
sum of money as due by them to that insolvent firm, and as one of the debts so 
assigned to the plaintiffs in their capacity of trustees. 

To this action a di/tnse au /onds en droit, and three pleas of exception have 
been put in by the defendants, similar in every respect to those submitted in 
the case of McNider and otherp, assignees of the Bankrupt firm of Alexander 
and Lawrence Glass V8. Gardiner, and upon which, after due consideration, 
judgment was rendered in this Court, on the 9th of October, 1826. It is upon 
the sufficiency of the above pleas that the parties in this cause have been heard^ 
and the Court is thus a second time called upon to adjadge thereon. Under 
the exceptions and the dtfente au/onda en droit, it has been principally aiged^ 
that the assignment to and the appointment of the plaintifis as trustees was 
illegal and null, the formalities required by law not having been thereoa 
observed, such as due notification to, and the oonsent of a majority of the oredi- 
tom, and the homologation to, and the consent of a majority ot^ihe crcditorFr 
and the homologation in a Court of justice of the deed of assignment to and 
appointment of the plaintiffs as trustees, and that the plaintifis could not in 
their assumed quality maintain this action ; that at most they could be con- 
sidered only in the light of agents, and could not therefore sue in their own 
names, but in those of the insolvent firm, their constituents, who are the only 
true proprietors of the debt claimed ; and, lastly, that the assignment had not been 
notified to the defendants. 

* Upon reconsideration \rc are not disposed to think that the opinion we held 
on the former case should in any respect be departed from, and we shall there- 
fore in this, us in all similar cases, adhere to the principles whereon the deci^on 
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in the ease of McNider and others, assignees, against Gardiner was given (19th a. Hofiktt 
October, 1826). We shonld think it enough to say on the present occasion, ^ Q^jJ^siVlSi* 
we did not find that assignments of the nature of the present frequently come 
before us, and .appear to have been adopted in this country in the absence of 
any positive or express bankrupt law, and as it appears to have been resorted 
to as weU for the security of the creditors as for the relief of the unfortunate 
and insolvent debtors, we deem it right to remove all doubts in respect of such 
assignments again to express our decided opinion, that the same are, in respect 
to the persons whose debts are thereby assigned, perfectly l^al and do not re- 
quire any of the formalities insisted upon by the defendant to render them valid, 
— they are made for beneficial and good purposes, and, like other assignment^, 
(tratupart) vest the debt thereby transferred in the assignee who may thereon 
bring the action either in his own name or in that of the assignor. Lacombe 
To. Transport No. 5. Of an assignment so made, none but the creditors of 
the insolvent debtors could complain, for, if made in fraud or to the injury 
of any one or more, there can be no doubt but that in their complaint an act so 
infected, would be, like any other fraudulent transaction, rescinded and set aside 
but he whose debt has been so transferred cannot object to the assignment, he can 
have but one legitimate object, that of obtaining a valid acquittance on payment of 
what he owes, and this no doubt could be given him by the assignees, the plain- 
tilb in this cause, to whom the debt might have been assigned purely and simply, 
without express mention of its being assigned for the benefit of the creditors of 
the assignors, of which transfer it would not be competent for the debtor to 
complain, whatever the creditors of the assignor might have to urge against it, 
they taking the legal steps for that purpose : — Quo ad, therefore the person whose 
debt is transferred, the assignment is valid, and, whatever objections the credi- 
tors not parties to the act might have, the debtor could not exciter du droit 
dautrtU, particularly of those who it may be presumed are alive to their inter- 
ests, and who, by their silence, evince that they have no ground of complaint, but 
rather acquiesce to an assignment made for the general benefit of themselves and 
of all the other creditors of the bankrupt, and even with regard to the creditors, 
Denizart observes : *' Si par les circonstances particulieres du fait, la cession 
'^ dont se plaignent les er^anciers ne leur causait aucun prejudice, elle oesserait 
*' par le m§me d'6trc faite en fraude de leurs droits, d'etre frauduleuse, faute 
'' d'int^r^t ils seraieot non-recevablcs & en demanderla rdvocution.'' Yo. Fraude 
retivement avx cr^ancierSy No. 9, § 2. As Chief Justice Beid presided over 
the Court of Queen's Bench, until he resigned in 1838, it is not likely, and 
there is no evidence that those deliberate decisions were overruled while he 
remained on the Bench. 

In the District of Quebec, the same principles were acted upon in the case of 
Bruce vs. Anderson, and Bandall and other Opposants (Stuart's Rep. 127, 
20th October, 1818), in which it was held by the Court of Queen's Bench, 
Chief Justice Scwell presiding, '' that an English commission of bankruptcy • 
" operated in Canada as a voluntary assignment by the bankrupt, and that 
" therefore the assignees may sue for debts due to the bankrupt, or for his pro- 

Sept., Vol. 28—9. 
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ef q?a^l^and " ^^^^' ^°^ ™"^ ^^® *^® proceeds of the bankrupt's estate which belong to 
G. B. Biirland " the English creditors, bat sach proceedings of the assignees cannot depriTe 
" the provincial creditors of any acquired rights or privil^es as to the propertj 
*' of the bankrupt or the proceeds thereof, to which they, by the law of Canada^ 
*^ may be entitled, nor can such rights or priyileges be affected by the eommis- 
" sion or by the assignment." The judgment was accordingly rendered in feror 
of the opposants. 

But it will be said that these opposants had a regular official capacity reoo^- 
nised by the English Statute. This is not what was decided by the jndgmrat, 
on the contrary the Court held that the opposants had no official capacity in this 
country, but that under a voluntary assignment for the benefit of the creditors 
of the bankrupt, they might come in our Courts and claim the estate of the 
bankrupt. 

It is difficult to follow the jurisprudence of that period when there were do 
judicial reports^ but from personal recollection I can affirm that from the year 
1840 to 1843 or 1844, the Hon. Joseph Masson and two others, as assignees of 
the estate of the late Joseph Toussaint Drolet, under a deed of voluntary assign- 
ment recovered some twenty or thirty judgments, and that in one of these eases 
the question was distinctly raised that the plaintiffs had no right to sue since 
* they were only acting as agents and mandataireSj and this objection was OTe^ 
ruled by the Court, and judgment given in favor of the plaintiife as assignees to 
the insolvent estate. 

In 1848 the Court of Queen's Bench decided in the case of Mills v$. Philbin 
€t al,, 3 Eevue de Legislation 355, that although the plaintiff had admitted on 
/aiu et articles, that he had no interest in the note sued upon, that he only held 
it for the purpose of collection, and that the money when collected would go to one 
Malo, stiU he was entitled to recover judgment. 

Similar decisions had already been given by the Court of Appeals, the first on 
the 20th of July, 1821, in the case of Armour and Main, and the second on the 
20th of January, 1838, in the case of Adam Ferric and Alexander Thompson, 
2 Revue de Legislation 303. 

These rulmgs were in accordance with the well-known rule of law that he who 
has an apparent title can enforce such title in the Courts of Justice as against 
every one except the real owner of the thing claimed, or as Troplong puts it in 
.his TraiU du Mandat, No. 43. *' Ce dernier, le pr§tenom, est rev§tn d'an titre 
<' apparent, qui lui donne dans ses rapports avec lea tiers, tons les droits du pro- 
'*^ pri^taire. II est, k leur 6<:;ard, non pas un agent interm^diuire qui se ment 
^'sous rinfluence de la volunt^ d'autrui, mais un mattre qui dispose de sa chose. 
'*' Sans doute entre les parties, celui dont le rdle a ^t^ r^duit par une oontre- 
■*^ lettre k la simple-qualite de pr^te nom n*est pas autre chose qu'un mandataire.' 

We shall see shortly how important it is to keep this distinctioi^ in view, with 
xeferenoe to the present controversy. 

We now come to the case of Chevalt and Deohantal and Thomas ei alt 
assignees, opposants, and Chevalt contesting the opposition, in which Mr^ Justice 
Monk, in rejecting the opposition of the assignees, did so on the express gronnd 
that they were only vMudatairei and as such could not plead in their own name. 
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This jadgment was rendered on the Slat of May, 1861, when the Court was A. Moffiiitt 
composed of a smgle Judge, and is reported in the 8 L. G. Jurist, page 85. o'j^.^Barlaiid 

In the' case of Starke et al,, and Henderson, which was an action bj the 
Plointifib as assignees to an insolvent to rcvendicate a quantity of tobacco in the 
possession of the defendant, the latter expressly raised by demurrer the right of 
the plaintiffs to sue in their capacity of aF8i<;nees, the Court, on the 4th of March 
1863, over-mled the demurrer and gave judgment in favor of the plaintifis. 

This judgment was confirmed in Appeal on the 9th of March, 1865, the 
Judges oompoeing the Court being Chief Justice Duval, and JJ. Meredith, 
Mondelet and Badgley. Mr. Justice Bad^lcy seeiAs to have based his judg- 
ment on the fact that Henderson, the defendant, was a party to the deed of 
assignment, 9 L. C. Jurist, 238. If that reasrin was a good one in that case 
it must be equally valid in this present one, the respondent Burland being one 
of the creditors who signed the deed of assignment made to the appellant. 

An attempt has been made to distinguish this lant case from that of Chcvalt 
and Dechantal and Thomas et al., on the supposed ground that in this last case 
the assignees were not creditors of the insolvent, while in the other case the 
assignment had been made to creditors. I am un&})lc to apprehend the force of 
Buoh a distinction. But were it well founded in law, in point of fact, the 
assignees were in both cases the creditors of the estate conveyed to them, but 
this fact did not appear by the pleadings in either case. The assignees pro- 
ceeded in both cases in their capacity of assignees without any reference iA> their 
being creditors. If, therefore, the assignees had no capacity to institute proceed- 
ings except as creditors, it should have been expressly allied in their declara- 
tion that they were such creditors, otherwise the demurrer should have been 
maintained instead of being dismissed. 

There is another case in which the judgment emanating from the Court of 
Queen's Bench, in appeal, created some dismay among the members of the pro- 
fession, and has since given rise to a good deal of confusion, I mean the case of 
Prevost et al., and Drolet — reported in the 18 L. C. Jurist., p. 300. 

In this case the plainti&, alleging that they represented their late father, who 
as assignee and sequestre to the estate of the husband of the defendant, had sold 
to her the estate so assigned, sought to recover from the defendant the price of 
such sale. The defendant by demurrer maintained that the plaintiffs h-td no 
right of action, and by a plea to the merits she alleged that the whole price of 
sale had been paid. 

Mr. Justice Beaudry, rejected the demurrer as unfounded in law, and holding 
that the plea of payment had been established he dismissed the action. 

The case was taken to appeal and Mr. Justice Loranger, acting as assistant 
Judge, in rendering the judgment asserted broadly, as a proposition irrefutable, 
that a creditor who had been appointed assignee or mandataire of the other 
creditors, and who receives an assignment of his debtor's estate to distribute 
the proceeds in payment of his debtor's debts, has no personal action^ to realise 
such property, and that the demurrer had been wrongly dismissed by the Court 
below. Whether the learned Judge meant that such assignee had personally 
no action, or merely that he had no action which he could transmit to his 
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A. Mofiktt represeDtatives, which is a totally different question (th« action here was by the 

G, BT Buriand representatives of the assignee), does not clearly appear by the report of the 

case, if the former meaning is to be attached to his observations, the authorities 

which he has cited do not bear out his proposition, and they only very indirectly 

apply to the other question. 

The views of the learned judge, whatever they may have been, were not 
concurred in by Mr. Justice Taschereau, Mr. Justice Bamsay and Mr. Justice 
Sanborn, who composed the majority of the Court, for the judgment in appeal 
merely confirms the judgment of the Court below, which, by rejecting the 
demurrer, had held the action to have been rightly brought, but dismissed it 
on the plea of payment, thus adding another judgment to that long list of 
precedents already cited, by which the right of assignees under a voluntary 
assignment of an insolvent estate to proceed in Courts of Justice for the recovery 
of the assets of the insolvent has been upheld. 

I may here add that the report of this case is so imperfect that it has been 
generally assumed that the Court of Appeals had reversed the judgment, the 
original judgment, and decided unanimously that the assignee had no action 
against the debtors of the estate he represented, even upon a cotitract, to which 
he had been a party, but such is not the case, as I have had occasion to verify 
by referring to the register of this Court. 

Under this unbroken chain of precedents going back as far as 1811, and 
interrupted by the single case of Chevalt and Dechantal and Thomas et al, (l 
am not unmindful of the decision in the Supreme Court in the case of Brown 
et al. and Pinsonnault to which I shall presently refer), it would seem Qnoeees- 
sary to inquire into the principles of law by which the Courts have been guided 
in arriving at such concurrent decisions during a period extending over nearlj 
three-quarters of a century, for the jurisprudence of a country on any given 
case, when certain, is not only the best, but the sole authentic, exposition of 
what the law is on the question. 

But as this is an important case, and as the judgment of the Court below 
coupled with the strong dissent in this case, may add another disturbing element, 
and contribute to unsettle the views of the members of the profession on a most 
important question, it is well to state the rules of law which the majority of the 
Court has adopted as the basis of their judgment. 

The rule that the Sovereign alone can mt by Attorney is not, in France, and 
was not here prior to the code, a rule of law, but a mere question of proce- 
dure founded upon usage. (Merlin, Eep. Verbo, Plaider par Procureur et Vo. 
Cit., Nos. 2, 3 et 4.) It is not a rule of public policy, and the nullity resulting 
from its violation must be invoked by the parties, and their omission to do so 
cannot be supplied by the Court. As a consequence, this nullity must be pro- 
posed in the Court of original jurisdiction. (Merlin, Vo. Cit., No. 4; Sirey, 
1831,— 1,-172. 1841,-1,-579. 1856,-1,-348. 1876,-1,-166. 

In practice the rule was of a much more limited application than is generally 
supposed. It did not apply to Tutors, Curators, Executors, Adminiatrators, 
Trustees^ or Fidii commiuaireSj to Assignees of an insolvent estate, to liquida- 
tors of a commercial co-partnership, nor to Factors, Commission Merchants {Co 



COUET OP QUEEN'S BENCH, 1884. 229 

f^is9U)ninaire$), Ck^Dsigoeefl, ShipmaBters, GaardiftDB, Depositaries, Sequestraton, ^ . ^ 

4uid other like agents acqainDg an interest in the property intrusted to their m qaal, and 

«are, to the extent of their responsibility to their principals, nor was it appli- ^' ^' ^^^*^^ 

«aUe to a party who, without fraud, acquired an apparent title to the rights 

irbich they sought to inforoe, (j^Ue nom). (Aubry and Rau, Vol. 8, § 768, 

pp. 133, 134, 135. Troplong, du mandat, Nos. 519, 520, 521, 523, etc. 

Idem, du d^pot, Nos. 122, 123. Carr6 and Ghauveau, Quest. 187, 188, 189 

md 190 and notes. Mallette and Whyte, et a]., 12 L. C. J. 229. Moisan 

and Boohe, 4 Quebec Law Bep. 47. Gilbert and Coindet, 1 Legal News 42. 

f^rrie and Thompson, and Mills and Philbin, already cited. C. C. Art. 964.) 

It has eTcn been held that a mere agent could sue in his own name provided 
be did so as the duly authorised attorney of a named principal, (Garr^ and 
Chauyeau, Quest. 189 and 190 and notes). Perrault, in his extracts des 
Seg;i8tres de la Pr^vost^ de Quebec, p. 59, cites a case which Henry Campeau 
was sued as fond^ de pouvoir de Louis Gampeau, son frdre. 

The rule is thereby reduced almost to a simple question of form. 

In point of fact it was only applied to a mere agent, nudu* minister (Troplong 
du Mandat, No. 545), suing in his own name without disclosing bis principal. 

By Art. 19 of the Gode of Civil Procedure, it is declared that : ^' No person 
*' oen use the name of another to plead, except the Crown through its recognized 
^ officers.*' 

This is in a more cumbrous form than the old rule, '' Nul ne plaidepar pro- 
€ureur sice n'e$i le RoV^ It is not given as new law, and the commissioners 
have informed us in their report, p. 10, that all the articles of the Chapter, in 
which this article is found, except Art 2, are taken from the existing law, and 
they have indicated Loisel's Institute as the source of Art. 19. This article 
must therefore be interpreted as the old rule was. We have pointed out a nnm- 
her of eases to which that old rule did not apply. 

Is the deed of transfer made to the appellant by Gebnardt k Co. of the 
whole of their estate, with the consent and for the benefit of their creditors, one 
of those oases? 

Such a transaction gives ihem no right to claim the management of the 
estate, nor any authority to bring, in their own name, actions having reference 
to the assets and property of the estate. 

On the other hand, the property claimed by the respondent has been sold and 
transferred to the appellant (these are the terms used in the deed), subject, it is 
true, to the conditions and trusts therein mentioned j but it cannot be said that 
these conditions affect the title of the respondent any more than if the sale had 
been absolute and the conditions inserted in a separate deed or oontrs lettv 
in which case the appellafat would undoubtedly have the right to sue or be sued 
under such deed (Troplong du Mandat, No. 43. Aubry and Ban, vol. 8, §748, 
p. 134 and No. 11, Mills and Philbin already cited.) 

In the second place, if the appellant is to be considered as the agent of either 
Gebhardt ft Co., or of their creditors, or of both, his powers are irrevocable. 
He is not subject to the control or interference of those in whose interest be is 
aoting^ and as long as he fulfils his obligations he has the entire disposition and 
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A. M offatt mADagement of the property en trusted to him ; and, finally, by aocepting the tnut 
(T^^BnrUnd ^^®^ is the object of the deed of the 13th of June^ 1881, the appellant his 
assumed the obligation to account to Gebhardt & Go. and to their creditors for 
the proceeds of the property placed in his possession. In order to saye his res- 
ponsibiiity he has the greatest interest in protecting this property, as well 
against the attacks of trespassers as of third parties who may assert any claim to 
it in a Court of justice. 

It is upon these grounds that Toluutary assignments by insolvent debton, 
for the benefit of their creditors, have always been considered, both in Fruee 
and in this country, as conferring to the assignee's (^cessionaires) the right to sue 
and be sued with reference to the assets and property assigned. 

These voluntary agreements between debtors and creditors are ezpreaslj 
sanctioned by the Code of Civil Procedure, Ar t.799 ; they are to be encouraged 
especially in the absence of any bankrupt kw, and it is impossible to conceive 
how they could be carried out, except by giving to the assignees the fullest eon- 
trol over the property entrusted to them. 

I now come to the case of Brown et al., and Pinsonneault (3 Sopreme 
Court, Bep. 102). In this case Brown and others, as trustees for the creditors 
of one Steele, sued Pinsonneault, for an account of monies received fi)r them. 
The defendant did not question the right of the plaintiff's to bring the action in 
their capacity of trustees, and by his plea, which is reproduced in the factom of 
Pinsonneault in appeal, he admitted they had a right to a portion of their claim, 
but c<mtended that their demand as to that portion was premature, and that, as 
to the remainder, the contract on which it was founded had been disiol?ed. 
The judgment in the Court below was in favor of the plaintiff. In appeal 
Pinsonneault by his factum raised the objection that the plaintiffs had no right 
to bring their action as trustees. This Court without taking any notice of this 
objection, which hadh not been raised in the Court below, reversed the judgment 
on the ground that the contract on which the action was brought had been dis* 
solved h-j force majeure. The Supreme Court confirmed the judgment rendered 
in appeal for the reason therein assigned, and added, as another reason, that the 
appellants had no right to bring the action. 

If the circumstances in the two cases were exactly the same, I think it would 
be our duty to apply to this case the rule laid down in the case of Brown et 
al., and Pisonneauit, but I think there is a distinction to be made between the 
two cases, and I do not think that the Supreme Court by that judgment intended 
to extend the rule contained in Art. 19 of the C. of C. P., to any cases to which 
it did not apply before the Code, 

If we are mistaken as to the effect of the ruling •of the Supreme Court, 
there is still another ground on which the present action should have been dis- 
missed, and it is this, that if the appellant had no right to urge the defects lo 
the title of the respondent, then the action was wrongly brought, and the very 
moment the appellant disclosed how he had become in possession of the property 
sought to be recovered, it was the duty of the respondent to summon the credi- 
tors having an interest to urge their rights. 

Merlin, Rep. Vo. Revendication, says: — "Si la chose n'appartient pasw 
" posscsseur vous devcz faire assigner son bailleur.'' 
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The parties more particularly interested in this case are the creditors of A. Hoffiitt 
Oebhardt & Co., and if the appellant has no capacity to plead to the action, the Q^^.^Buri^d 
ereditora vhoold hare been made parties to the suit. In order to call them in, 
the reBpondenfc whose name is the first in the list of creditors who signed the 
deed of assigoment, would have had to sue himself to have it declared that the 
appellant, as his agent, unduly held possession* of the property seized by him. 
This difficulty is avoided by considering the appellant as a party representing 
all the rights of Gebhardt & Co. 

As the majority of the Court are of opinion tliat the decision in Brown et 
aL and Piosonneault, ought not to be applied to this case, and that the deed of 
the 27th of April, 1880, was not intended alls a real bonfi fide sale, but as a mere 
pledge or gage, which required actual possession to be available to the pledgee, 
who never obtained such possession, and as we are moreover of opinion that the 
appellant is entitled to urge these objections^ we have come to the conclusion 
4hat the judgment of the Court below must be reversed. 

Judgment reversed. (1) 
Monk J., dUtentient 

DunJcp d; Xyman, for appelant. 

8. BetkufUy Q.C., and J Doutre, Q.C.y Counsel. 

Archih€M ds McCormick, for respondent. 
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WATERLOO, 13th JUNE, 1882. 
Coram BUOHAVAN, J. 

JOSEPH AUGLATRE, 

FlTITIOMBR ; 
▲VD 

HERMENSGILDS POIRIER, 

RlSPOVDlHT. 

SiLD : — lo. That the collection roll will be accepted as sufficient proof of the imposition 

and non-pajment of taxes when no issae is raised bj a specific plea as to the 

validi^ of the imposition of sach taxes. 
3o. That a sebolar tax is a school tax within the meaning of art 291 of the Mani- 

eipal Code. 
3o. . That the pajment of tmxes due by an elector for the purpose of enabling him 

to vote on behalf of a candidate is a oorrupt act. 
4o. That under art. 361 of the Sdnnicipal Code a new election will be ordered 

when such corrupt acts are proved. 

The petitioner sought to annul the election of respondent as Municipal Coun- 
cillor of the Township of Boston, to which office he had been declared elected 
by a majority of eight votes at the election held 9th January, 1882, on the 
ground that som^ 40 persons named in the petition trial voted for respondent 
without having paid their school or municipal taxes, and consequently wore dis- 
qualified by art. 291 of the Municipal Code, whereby petitioner asked that 

said 40 names should be struck off and he be given the seat. 

^ • II 

(I) This case was appealed to the Supreme Court and the judgment of the Court of Ap- 
peal reversed. Vide Legal Newt^ Vol. viii.p. 147. 
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Jo9. Aaclaiie BcBpondent answered that the 40 voters attaoked were legally qualified ; thai 
H. Po^er. ^^ persons, named in answer, had voted for petitioner without having the qnalift- 
cation required by art. 291 of the Municipal Code and should be struck off; 
that petitioner by himself and his agents had eorruptly paid money and other 
considerations to voters to corruptly induce them to vote for him, and asked 
that petitioner be not declared elected. 

At the enqu^te a motion was made to amend petition by adding new partiea- 
lars disclosed by the evidence, but the motion was rejected without costs. 

The petitioner esUblished that 32 of the votes given in favor of respondent 
were null by reason of the non-payment of taxes by them which left him m a 
majority of 24 over respondent, and on the part of respondent it was provea 
that 11 persons had voted for petitioner whose taxes had been paid by fiie&di 
of his to enable sach votes to be given in his favor. 

At the argument it was claimed by petitioner that the advancing of money 
to rate-payers to enable them to pay their taxes was not a corrupt act, inasmudi 
as it was shown that such advances were to be repaid, but that if those eleven 
votes were invalidated petitioner had still a legal majority of 13 votes, after 
the striking oiF of the 32 illegal votes given to respondent. 

On behalf of respondent it was urged that the 32 votes could not be struck 
off, because it was not proven that the taxes had been legally imposed ; that the 
collection roll was not sufficient proof of such imposition ; that a scholar tax waa 
not a school tax within the meaning of art. 291 of the Municipal Code, and,. 
therefore, that respondent had a right to the office. 

The material moyem of the judgment are as follows : considering that, under 
the pleadings fyled herein by the respondent no issue was thereby raised by hioa 
as to the validity of the imposition of the scholar tax or monthly school fees, aa 
to the non-payment thereof, the petitioner sought to invalidate the votes of IB 
voters named in the petition as having voted illegally for the respondent^ and 
such issue not having been raised in a specific and legal manner by the pleadings^ 
the Court cannot here enquire into the same and cannot under the pleadings go 
behind the collection roll whereby the said scholar tax (being a school tax 
within the meaning of the cUss of taxes, the prepayment whereof is required by 
said article 192 to qualify a voter) appears to have been charged to and waa 
• unpaid by the said 18 voters when they so voted, by reason whereby the votea 
of these 18 persons cannot avail to the respondent, and must be annulled and 
set aside ' 

Considering that it results from the evidence herein that of the votes impugned 
by the petitioner 32 are null, to wit (names omitted) by reason of the non-pay- 
ment by such voters of the municipal and school taxes then due by them and 
are set aside, and the number of votes cast for the respondent must therefore 
be reduced pro tanto^ and that even if the eleven votes for petitioner attacked 
by the respondent (the objections to the others beyond those votes having been 
abandoned) were allowed to the respondent, yet the majority would stiU be in 
favor of (he petitioner, to the extent of 13 votes, and, consequently, the respon- 
dent was in an absolute minority at said poll, and should not have been dedued 
elected ; 
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' — ' 

CoDsideriiiic bj reason of the premises that respoodent was not legally elected Jos. Aadaire 
ms inch Coaneillor, and his election as such was and is null, doth annul and set ^ Poiriei. 
aside the same, and seeing that it is proved that the petitioner by his agents 
iras guilty of corruption thereat, in that suoh agents, with the knowledge and 
eonaent of petitioner, cormpUy paid the municipal and school taxes of diyers 
▼otersy to the end that they might be enabled to vote and did vote for the peti- 
tioner, doth, in annulling said election as aforesaid, declare the petitioner, for the 
reasons aforesaid^ not entitled to be declared elected, and doth reject and refuse 
that portion of the conclusions of his petition, to that effect ; and seeing the pro- 
▼bioDS of Art. 361 of the Municipal Code which apply to the present case, doth 
order a new eleetion of Councillor, etc. 

J. P, Noyetj for petitioner. 

A, O, T, Beauchemin, for respondent. 
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MONTREAL, 29 NOVEUBRE 1879. 

Pri-Miots : Les Honorables Juges Sioottb, Johnson et LArRUfBoiSE. 

HERLINB KARGH, 

DBMAVDiua ; 

T8. 

PIERRE LBICAIRB DIT ST. GERMAIN, 

iveft :«»Qo'aiie personne entret cbez one autre sons la promesae d'dtre coii8id6r6* comme 
de la fkinilU et d'etre indemnisie, et noa comme domestiqae, k raisoa ^'an 
ialaire llze et pajable pAriodiqaement a'est pM soamise k la ooorte prescription 
dee arUdes 2261 on 2262 0. 0. ; 
Qne la preicription portie dans oes articles n*est stabile que contre les cr6anoes 
cxtstantes et ditermiote, et qa*elle ne coart k regard d'ane ortence qui depend 
d'ane condition que lorsque la condition arrire (art. 2236 d. C.) 

Le jugement de la Cour Sup^rieure (Jett^, J.) explique suffisamment les 
fiuta de la cause. II se lit comme suit : 

La Cour, etc. 

Consid^rant que Ters le 1 d^mbre 1873^ h demandercsse est entr^ au. 
serrioe dn d^fendeur en quality de gouvemante, pour tenir la maison du dit 
d^fendeur ig^, veuf et n'ayant personne pour prendre soin de lui ct de son pctit- 
fils, enfant de trois ans restd A sa charge ; 

Consid^rant que tu les rapports de parents existant entre le d^fendeur et la 
demanderesse, celle-ci ^tant sa nidce, il n'a pas M iait alors entre oes parties 
auoane stipulation ou oouTention d'un salaire quelconque pour les services de la 
dite demanderesse, et que le d^fendeur lui a simplement promis de la garder 
toujours avec lui et de lui assurer une partie de ses biens ; 

CoDsid^rant que la demanderesse est ensuite rest^ chei le dit d^fendeur 
jusqne vers la fin d'octobre 1878, c'est-4-dire pendant quatre ans et dix mois, et 
que la demanderesse a pendant tout ce temp fid^lement rempli les devoirs qui lui 
no ombaient^ et oe li la satisfaction du d^fsndeur lui-m6me ; 
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H. Karch Consid^rant que pendant cette p^riode le d^fendear a rempli une partie de aes- 
P. Lemairedit^^^^"^^^^^ en vers la demanderesae en lui dooDant sa noanitare, son entretiea 
St. Germain et in§me de I'argent, les parties n*ont oependant pu s'entendre sur la manidre 
d'assorer k la demanderesse la reyendication )Aincipale sur laquelle elle ^tait ea 
droit de compter, savoir la transmission a la dite demanderesse d'une partie des 
biens da dit demandeur, et qne va ce desaccord les dites parties ont mis fin i 
Tentente existant entre elles, et la demanderesse a laisse le service da d^fendenr ; 

Consid^rant que la demanderesse, va les faits ci-dessus, r^lame mainteo&nt 
du d^fendeur la valeur des services qu'elle lui a rendns pendant les quatre aos 
et dix mois sus-mentionn^s, lesquels services elle estime a dix dollars par mois, 
formant une somme totale de $580, k compte de laquelle elle reoonnait avoir 
reyu $250 laissaot une balance de $330 seulement pour laquelle aet portee la 
pr^sente action ; 

Consid^rant que le d^fendeur entre autres defenses oppose a cette action une 
defense en droit et une seconde exception fondle sur la prescription d'un an el 
celle de deux ans ^tablie par les articles 2262 et 2261 du G. C, contre les 
reclamations pour gages et salaires des domestiques et des personnes non r^put^es- 
domestiques ; 

Coosid^runt que les dites prescription ne sont ^tablies que contre les cr^noes 
existantes et determines, et que dans Tesp^e la demanderesse tant qu'elle est 
rest^o chez le d^fendeur n'avait aucune telle cr^ance, mais uniquement la simple 
^p^rance d'un droit futur, ou tout au plus conditionnel dans les biens do 
defendeur, et que par suite, aux termea de Particle 2236 du 0. C, la preecription 
invoqu^e n'a pu commencer* k oourir qu'^ compter du mois d'ootobre dernier,, 
epoque oii par le fait des parties, Tobligation du d^fendeur s'est transform^o en 
fkveur de la demanderesse en une reclamation pour valeur de ses services ; 

Gonsiderant en consequence que Paction de la demanderesse a ete intentee en 
temps utile et avant touto prescription ; 

Renvoie la defense en droit et la seconde exception du defendeur k Paction 
de la demanderesse en cette cause ; 

Et procedant k adjuger sur le merite de la demande tel que constate par b 
premiere exception et la defense en fait du defendeur ; 
. Gonsiderant que la demanderesse a prouve que la valeur' des services par die 
rendus au defendeur pendant la periode sus-mentionnec, est, vu la condition du 
dit defendeur, d'une somme de $7 par mois seulement, ce qui pour les quatre ans 
et dix mois formme une somme totale de $406,. k compte de laquelle la teman- 
deresse a rc^u celle de $250, laisaant Une balance de $156 que la demanderesse 
a le droit de reclamer ; 

Bcnvoie la dite premiere exception et la defense en fait du dit defendeur, et 
condamne ce dernier a payer k la demanderesse la dite somme de $156, avec- 
inter^t a compter du 2 novembre 1878, date de Passignation et les depens- 
distrait a Messieurs Lareau & Lebeuf. avocats de la demanderesse. 

Le defendeur appela de ce jugement k la Gour de Revision. 

Yoici les remarques de son Honneur le Juge Sicotte : 

n s'agit ioi d'une question de salaire et de prescription. Les rapporta entre 
les parties sont admis et presentes de la m^me mani^re par chacune d'elles. 



COUR DB REVISION, 1879. 236 



I>'apr^ leg defenses, la dcmanderesse aarait et^ accaeiliie ohex le d^fendcur H. Karcb . 
oomme Tenfant de la maison et trait^e oomme tol. Aiofli qa'all^gu^ dans p. Lemidie dit 
Taction, le d^fcndear dans sa deposition constate qne la demanderesse, sa ni^, ^^- G^nnain. 
est venae ehes lui, a sa demande, pour prendre Tadministration interieare de sa 
maison et le soin de son enfant fig^ de deux ans, et qa'il lai promit untf indem- 
nity oonvenable ; il admet qa*il lui a parl^ a differentes reprises de son intention 
de lai faire des avantages de sncoession et des dons entre-yifs, pour Tindemniser 
amplement de ses service^. 

Le d^fendear ayoue dans son t^moignagc, que la demanderesse lui a donn€ j 
pariaite satisfaction. Gette d^laration est tout k fait contradictoire des 
accusation injurieuses et aorimonieoses qu'on fit dans les defenses. 

II est done constats que la demanderesse n'est pas entree chez le d^fendeur 
comme domcstique, ni k raison d*un salaire fixe et payable p^riodiquement, au 
moia oa k Tann^, ni pour nn temps determine ; mais sous la promesse d'etre 
consider^ comme de la fumille, et d'etre amplemefat indemnis^c. Le fail 
qa'elle est rest^ chez le d^fendeur quatre ans et diz mois, sans quil fdt question 
de salaire, de mois on d'annto, constate cxplicitement que les choses sont bien 
telles qu'il est expliqu^ dans Taction. 

Aucane des courtes prescriptions de notre Code n'est applicable aux fails et 
ciroonstances de la demande. 

Ija defense est incertaine, quant k la prescription qui est applieabk, et pro- 
bablement 4 raison de ce doute, la prescription n'a pas ^t^ rtellemeot plaid^. 
Tont oe que la defense alldgue, c'est que si la demanderesse a droit k un salaire^ 
tel salaire serait prescriptible par un an comme domestique, ou par deux ans 
comme employ^ non domestique ; partant que la somme de $250 que la deman- 
deresse reconnait avoir rr^ue, est plus que suffisante pour couvrir cette ann^ oa 
ces deux ann^ de salaire. Toutefois cela ne pr^judicierait pas & la defense, si 
Taction est d^ni^ soit par Tarticle 2261, soit par Tartide 2262. 

n y avait dans Tarrangement entre les parties deux conditions : lo. Promesse 
d^finie d'accorder une indemnity conyenable pour les devoirs et la responsabilit^ 
aasum^ par la demanderesse ; 2o. Promesse d'avantages de succession sans date 
certaine pour les r^aliser. II d^coulait de ces promesses que Tindemnit^ comme ' 
date fixe et determine, ne devenait exigible que lorsqu'il y aurait refus de 
Toblig^, d'ex^uter la convention. Le droit de r^lamer toute Tindemnit^ ^tait 
subordonn^ k cette condition suspensive. 

Si le d^fftideur cut oppose k Taction sa disposition k exfcuter sa promesse, en 
rapportant donation au profit de la demanderesse des avantages de succession ou 
dons entre-vifs promis, il eut obtenu le d^bout^ de la demande, si ces avantages 
etaient d^lar^ suffisants. 

La somme (dlou^ par le jugement est justifi^ par les faits de la cause et de 
la preuve. 

D'aprds Texpos^ des faits qu'on Ut dans la defense, la prescription qu'elle 
pouvait invoquer serait celle de deux ans. 

* La prescription .commence apr^s T^ch^ance de cbaque terme de paiement, et^ 
I'll n'y a pas de preuve du contraire, les paiements sont pr^sum^s avoir ^t^ faita 
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H« Ktrth a Teoh^anoe convenae. Le d^fendoar est mal fond^ dans le calcul qa'il fait, 
P.Lemairedit^^'"™^ ^^9 rapplication da ooars de la prescription, 
fit Cknnais. i\ n'y ^ ngQ ^ changer au jugement 

Jugcment confira;d. 
Lareau A Leheu/y avocata de la demanderesse. 
Doutre, Doutre <& Branchaud, avoeata da d^fendear. 
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Present: — Dorion, C. J., Monk, Tessieb, Cross, Babt, J. J. 

ELIJAH ADAM MORSE, 

{PlaifUifin tht Court hel&w), 

APPILLA5T ; 
AND 

CHARLES MARTIN, 

{Dtfendant in the Court below), 

Rmpoidkht ; 

▲HD 

DAME BERTHA HERE, 

ReepondefU par Bepriee ffJfutanee. 

Trade-Mark^'Begiitratian — Infringement, 

The plaintiff, a citiien of the United States, had, since the year 1865, ander 
-the firm name of '' Morse Bros./' been manafaotaring and selling store polish, 
4ind in order to seoare a trade-mark by which the said goods might be known, 
^he said stoye polish was pat ap in small, oblong, cabical blocks, enclosed in a 
wrapper of red paper, on which was printed a vignette or piotare of an orb rising 
above a body of water, and across the picture the printed words, ''The Kisiog 
•San Stove Polish." The plaintiff registered the above trade-mark in Canada on 
the 20th December, 1879, in accordance with the reqairement of the '' Trade 
Hark and Design Act of 1879." 

The plaintiff claimed that the defendant had fraudulently imitated and 
infringed the said trade-mark and he prayed for damages of $5,000 and an injunc- 
tion against further infringement. It appeared that the defendant had been 
manufacturing and selling in Canada stove polish containing the picture of an 
orb, with the words '' Sunbeam Stove Polish" in place of ''The Rising Sun 
Stove Polish " in the plaintiff's trade mark. The defendant also used yellow 
wrappers in place of the defendant's red ones, and the shape of the defendant's 
packages was various, in place of the plaintiff's oblong cubical blocks. 

The defendant demurred to the action, principally on the ground that there 
was no allegation of infringement, subsequent to the registration of plaintiff's 
trade-mark in 1879. Defendant also pleaded that the marks used by him were 
not similar to plaintiff's trade-mark,' and were not of a nature to deceive the 
public, and that, moreover, he, defendant, had enr^isteredthe marks used by him 
as his trade-mark in October, 1876, nearly three years before the enregbtration 
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of plaintiff's trade-mark, bat the trade-mark 80 enregistered did not inolade B. A.Mone- 
any devioe resembling snnbeams or rays, as did the plaintiff; bat in 1877 the ^g^ 
defendant pat an indication of sanbeams apon his labels and apon his boxes 
eontaining packages of stove polish. 

Appellant contended : 

That respondent wilfallj pat a device, knowing it was part of appellant's 
trade-mark. 

He admitted that the size and general appearance of the packages eontaining 
the appellant's and respondent's stove polish are different, bat what the appellant 
complained of was the adoption by the respondent of a part of his trade-mark, 
and the appellant sabmitted that it was safficient to maintain the present action 
that the respondent shoold wilfallj have ased a part of the trade-mark of the 
appellant, that part so ased by the aser of it, calcalated to enable the respondent's 
goods to be passed of for the goods of the appellant. 

The following are appellant's anthorities : 

Ijord J. James, in Orr & Ewing et cd, vi, Johnston et a2., p. 8 of special 
report. 

Bagallay, L. J., p. 10. 

Cotton, L. J., p. 17. • • 

Henderson vs. Torss Seton, 4th ed., 236, Sebastian Dig. Trade Marks, Na 
198. 

Moses v$. Sargood et ah, Sebastian Dig. Trade Marks, No. 636. 

Tilley v$. Fassett, Cox, 630. 

Morse v$, Mewall, 9 Am. B., 318. 

Amoskeag Mfg. Go. v$. Spear, B. Cox, 87. 

When a trade-mark has been ased by one person for a namber of years, andT 
another begins to nse the same trade mark, or a part of it, that can only be with 
a fraadalent intent. 

Wood, V. C. The Collins Co. vi. Brown, 30 L. T. 62. 

Taylor vs. Taylor, 22 L. T. 271. 

The anui of proving that the taking of a sabstantial part of appellant's trade- 
mark did not deceive purchasers was thrown, by the taking itself, apon the 
defendant. 

Orr, Ewing et al v$. Johnston, 27 W. ^. pp. 580-1, per Fry, J. 

It is proved in this case that, previoas to the institation of the sait, the 
appelant wrote to the respondent, drawing his attention to the fact that this 
devioe of the Bising Sun apon the packages was an infringement of his, the 
appelbnt's rights^ and therefore the respondent wrote in answer, oiFering to cease 
nsing the said device apon receiving $5,000, and that he still continaed to ase 
the same after saoh correspondence. This continaance in use, after complaint,, 
oonstitates strong evidence of frand, in &ct, is saiBoient evidence thereof. 

Orr, Swing et al. v$. Johnston, special report, p. 9. 

The point raised apon the defendant's demnrrer, although not decided in the 
judgment in appeal, formed the basis of the judgment in the Superior Court. It 
was founded upon the operation of 42 Vic ci|p 22 sec. 4, and was stated and argued 
by plaintiff as follows : 
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£. A. Morse That non-registration of a trade-mark within the delay limited (between the 

Dame^B^Herk ^^^ ^^^^ *"* ^^® ^** ^^^y^ ^^'^^) ^*^ ^^® ®^^* ®^ depriving the original 
owner of the trade mark from ever proceeding against a person who after the 1st 
July, and before Hhe owner registers his trade-mark, makes use of snch trade 
mark ; that by snch infringement such third person acquires such a right in the 
trade-mark as will deprive the original owner, even after registration, of ever pro- 
ceeding against such person infringing. 

The wording of the section of the statute is as follows : " From and after the 
Ist July, 1879, no person shall be entitled to institute any proceedings to prcyent 
the infringement of any trade-mark, until and unless such trade-mark is tc^ 
tered in pursuance of this Act — provided always that actions may be institnted 
as heretofore against persons fraudulently marking merchandise in accordance 
with the Act 35 Vict. cap. 32 intituled ''an Act to amend the law relatingtothe 
fraudulent marking of merchandise, even in the absence of registration ." 

It is thus evident that without any registration under 42 Vict. cap. 22 § 4, all 
the remedies possessed by parties previous to the passing of that statute under 
35 Vict. c. 32, insure to their benefit without registration under the first men- 
tioned Act. 

By the lo. section of 35 Yict. e. 32 the Act was made applicable to all persons, 
whether aliens or subjects, etc., etc., and to all trade-marks, whether r^tered 
or unregistered, thus recognizing the common law rule, that aliens' marks are 
protected in English Courts in precieely the same manner as if they belonged to 
British subjects. 

Sebastian on Trade-Marks, pp. 11 and 48, and cases cited (lo. Ed.) 

Under the 35 Vict., c. 32, ss. 2-10, make offences of the different acta hy. 
which an infringenmnt of a trade-mark may be committed, and it is submitted 
that every variety of infringement has been therein provided for. ^ 

But by making the doing of an act an offence — ^the act is thereby declared to 
be illegal, and as a general rule no right of property can be thereby acquired by 
the wrong-doer as against the proprietor, in the thing with respect to which the 
wrong-doing has been committed. 

Thus a thief does not acquire any right ofproperty iti the thing stolen as 
against the proprietor from whom he stole it. 

WUberforce on Stat., pp. 69, TO, 71. 

The jurisdiction given to the Court in trade-marks rests upon property— wd 
the violation of a trade-mark is as much a violation of a right ofproperty as the 
violation of any other kind of property. 

Per Lord Westbury, Leather Cloth Co.'s Case, 33 L. J. ch. 199. 

Sebastian on Trade-Marks 1st Ed. pp. 104, 105, 106. 

Johnston & Ewing L^ K. 7, App. Cas. p 222. 

By 35 Vict. c. 32, s. 11, it is provided that the provisions of the Aotaato 
criminal remedies shall not effect the civil remedies of the party injured, and a 
22 expressly gives a right of action for damages and perpetual injunction to the 
party injured. 

Under these circumstances it would appear to be clear that tlie intention of 
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Parliament as expressed in the 42 Vict c. 22, s. 4, was not to legalize the piracy £. 1. Morse 
of a trade-mark even when not registered, and thereby to grant a right of pro- p^^^^ g q^p^I^ 
perty to anyone using the same in the interval between the 1st July 1879, and 
the date of registration, sufficient to defeat the remedies of the proprietor against 
the wrong-doer forever, and giving such wrong-doer the same right of use of the 
trade-mark as that possessed by the true owner. 

Upon this point the judgment of Johnson, J., in the Superior Court was as 
follows : 

'* Considering, that it sufficiently appears from the allegations of the parties, 
and from the proof of record, that the plaintiff only registered his trade-mark in 
this country on the twentieth day of December, eighteen hundred and seventy- 
nine, and that the defendant registered his trade-mark in October, eighteen 
hundred and seventy-six ; 

" Considering, that by law, to wit, the Statute 42Qd Vic. cap. 22, it is 
enacted in the fourth section, that from and after the 6rst of July, eighteen 
hundred and seventy-nine : ** No person shall be entitled to institute any pro- 
"ceeding to prevent the infringement of any trade-mark until and unless such 
'^ trade-mark is registered in pursuance of this Act ;" 

^* Considermg, dierefore, that although under the law, as it stood prior to the 
passing of the Statute 42 Vic, cap. 22, the plaintiff might have had a right of 
action against the defendant for the unlawful and fraudulent use of his trade- 
mark, he, the plaintiff, then being an alien; and not having registered his trade- 
mark in this country, yet since the passing of the said Statute, such right has 
ceased, and the plaintiff can only now sue according to the requirements of the 
said Act; 

*^ Considering, that the present action and the rights claimed thereby are 
subocdinated to the said Statute 42 Vic, cap. 22, and that the plaintiff does not 
show that his trade-mark has been infringed since the twentieth day of Decem- 
ber, eighteen hundred and seventy-nine, but, on the contrary, it Lb evident from 
the proof of record that the defendont registered the trade-mark complained 
of in October, eighteen hundred and seventy-six, and had therefore a right to 
use it. 

The judgment in appeal went upon the ground that the facts above set forth 
did not constitute infringement, inasmuch as it was not shown that the respon- 
dent Martin had used the plaintiff's trade-mark or any fraudulent imitation 
thereof. 
Kerr dc Carter^ attorneys for plaintiff. 
Rohertmm, Ritchie & Fleet, attorneys for respondent. 
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LOKDOX, APRIL 7, 1884. 

Before LoRD Blaokbubn, Sir Barnes Psaoook, Sir Bobsrt Colusr» 

Sir Richard Couch, Sir Arthur Hobhoubk. 

CALDWELL, 
^ Appbllast^ 

AVD 

MoLARBtf, 

Bmpohdiht. 

Stream floatahlt in part — C. 8. U. (7., cap. 48 — Right of uting improvementt^ 

The intention of the legiBlature in enACting 0. S. U. C, cap. 48, lec. 15 (12 Tiet cap. 
87, eec. 6), waa to give to owners of higher landi the right of floating timber 
down all itreami which were nalarallj floatable for some portions of their 
coarse, though at certain points obstructions existed which were only oTereoma 
bj improrements eflbcted bj the owner of the land on either side at his own 
cost 
Judgment of Supreme Court of Canada (6 L. N. 393) rsrersed. 

PxR Curiam. — In this case the now respoodeDt, as plaintiiF, filed in the 
Court of Chancery, Ontario, on the 4th May, 1880, a bill of oompbunt, and 
appellants, as defendants, filed an answer on the 11th Aagnst, 1880. Issaes of 
fact were raised, and evidence was heard at great length before Yioe-OhanoeHor 
Proudfoot, who, on the 16th December, 1880, prononnoed this judgment : 

" 1. This Court doth declare that those portions^of the three streams referred 
to in the plaintifPs bill of complaint, where they pass through the lands of the 
plaintiiF, described in the said bill, when in a state of nature were not navigable 
or fioatable for saw-logs and other timber rafts and crafts down the same, and 
doth order and decree the same aceordingly ; 

** 2. And this Court doth further declare that the plaintiiF is entitled to the 
user of those portions of the said streams where they pass and flow through the- 
lands of the plaintiff in the said bill of complaint deroribed, and to the improve- 
ments thereon, freed from the interruption, molestation, or interference of the 
defendants or either of them, or their or either of their servants, workmen, or 
agents, and doth further declare that the defendants have no right to the user of 
such parts of the said streams for the purpose of driving timber and saw-log^ 
and doth order and decree the same accordingly ; 

^^ 3. And this Court doth further order and decree that a writ of injunction 
be awarded to the plaintiff, perpetually restraining the defendants, their ser- 
vants, workmen and agents from interfering with the plaintiff's user of the said 
streams where they pass through the lands of the plaintiff, described in the said 
bill, and of the improvements erected on the said streams, and restraining the 
defendants from using such parts of the said streams and the said improvements 
for the purpose of driving their timber and saw-logs." 

This decree was brought by appeal before the Court of Appeal of Ontario, 
and, on the 8th July, 1881,— 

^' It was ordered and adjudged by the said Court that the said appeal should 
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l>e, and the stune was allowed without costs : and that the bill of complaint Caldwell 
of tbe said Peter McLireo, in the Court below, be, and the same is hereby dis- u^Laren. 
missed without costs except in so far as the eo'its of the appellants (the defen- 
dants in the Court below) have been incroa5«cd by reason of the motion for an 
interlocutory inj unction,. an i except their costs of appeal to this Court from 
the order granting such interlocutory injunction and as to such excess and costs 
of appeal, the same are to be paid by the respondent to the appellants forthwith, 
after taxation thereof.'' 

This order was brought by appeal before the Supreme Court of Canada, and, 
on tho 28th November, 1882, it was ordered by that Court,— 

^* That the said appeal should be, and the same was allowed, that the said 
order of the Court of Appeal for Ontario should be and the same was reversed, 
and that the decree of the Court of Chancery of Ontario, dated the IHth day of 
December, 1880, should be and the same was affirmed. 

*' And this Court did further order and adjudge that the said respondents 
shonid pay to the snid appellant the costs incurred by the said appellant, as well 
in the said Court of Appeal for Ontario as in this Court.'' 
It b from this last order that the present appeal is brought. 
There are some things not now in controversy, which it is better to state 
before cxnminiDg the allegations in the bill and answer. 

The waters which drain from a oonsiderablc tract in Upper Canada collect so 
as to form a river called the Mississippi, which flows down to and into tlie Biver 
Ottawa. There is no controversy as to the Mississippi below a point in the 
township of Dalhbusie called High Fallii. 

The lie of the country above that point is shown by a map (Exhibit 0) pre- 
pared by the plaintiff below (now respondent), and adopted and used on the 
Argument here by the appellants (defendants below). 

The waters which flow over High Falls have their origin in a district of con- 
siderable dimensions, now divided into several townships. The upper part of 
this distriot does not appear to be very steep, though on some of the creeks in it 
there appear to be rapids. Tne creeks, at places widening Into lakes, finally 
QonTerge into Cross Lake, in the township of Palmerston. Thence the waters 
flow in what mast be a considerable body of water down a steep and rocky 
country ; and this continues to be the character of the country for some miles. 
The body of water flowing down this pxsses over a succession of rapids and 
waterfalls. The waterfall which is lowest down is High Fulls ; below that there 
is no controversy that the Mississippi is floatable. 

All this country was till within tho last forty or fifty years in a state of 
nature, and belonged to the Crown. It was |cov ered with timber, and the 
waters flowed as the force of gravity directed them. 
And now it is convenient to examine the allegations in the bill and answer. 
The bill of complaint of the plaintiff was filed on the 4th May, 1880, in the 
Court of Chancery, Ontario. It states that the plaintiff is a timber dealer, 
^^Qg his principal saw-mill at Carleton Place, a village on the Mississippi, a 
<son8iderable distance down below High Falls. The defendants also are timbe 
ittlen, haying their principal saw-mill also at Carleton Place. 
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Cmldwell Both the plaintiff and tho defendant have taken from the Crown growing 
McLaren. ^P^i* on the lands which form the upper townships, the waters from whieh flow 
over High Falls. 

The hill states that the plaintiff is owner in fee simple of several lots of land^ 
He derives his title from grants by th^ Crown, some to liimself and some to 
persons from whom he claims by mesne conveyances. 

The dates of those grants are all given in the bill ; the earliest grant in point 
of date is one of the 3rd of August, 1853, to one Skcad, of lands at High Falls^ 
and the latest in date is one of 18th September, 1879, to the plaintiff himself, of 
lands on one of the creeks above Cross Lake. It is not unimportant to remark 
that all the grants under which the plaintiff cloims are subsequent in date to the 
Act of 1849. 

The bill then contains these statements :— 

'^ 8. The plaintiff is also the owner of large tracts of timber land in the 
aforesaid townships and along the banks and in the vicinity of the said streams, 
and he has for many years past been using, and is now using^ and ezpeota for 
many years to come and until the timber on the said land so owned by the plain- 
tiff has become exhausted, to continue to use the sail streams for the purpose 
of driving or floating down his timber and logs to his mill at Carleton Place 
aforesaid. 

^' 9. The said streams were not navigable streams nor floatable for logs and 
timber during the time the said lands were vested in the Crown, not until after 
the time when the improvements hereinafter referred to were made on the ssid 
streams, and when they were in their natural and unimproved state the said 
streams would not, even during the freshets, permit of saw logs or timber 
being floated down the same, but, ou the contrary, were quite useless for that 
purpose. 

'^ 10. The plaintiff is entitled, both as riparian proprietor and as owner in fee 
simple of the bed of the said streams, where they pass and flow through the said 
lots, respectively, to the absolute, exclusive, and uninterrupted user of the said 
streams for all purposes not forbidden by law, and amongst other purposes to 
the absolute and exclusive right to the user of the same, for the purposes of 
floating or driving saw logs and timber down the same. 

" 11. The plaintiff has fpr many years been engaged in the business of lum- 
bering in the said county of Lanark, and at other places throughout this 
Province, and more particularly in the timber r^on along the banks and in the 
vicinity of the said streams ; and in order to get to his mill at Carleton Place 
aforesaid, and to market the timber and saw logs cut in that r^on, the plaintiff 
and various other persons and firms, the whole of whose rights and interests 
therein and th^eto have been acquired by purchase by the plaintiff, have 
expended a hirge amount of money, to wit, not less than one hundred and fiAy 
thousand dollars, not only where the said streams run and flow through the lots 
above described, but at various other parts thereof, over a length of about fifteen 
miles on the said ' Buckshot Cueek,' and a length of about fifty miles on the 
said * Louse Creek,' and main branch of the Mississippi, in improving the said 
streams, by deepening the same by clearing out therefrom stumps, trees, and 
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(Uhris of all kinds, by ercctiog dams, slides, and other erections and improre- C aid weir 
meots wherever necessary on the said streams, and occasioned by the existence ]||.^[ren» 
of rapids, falls, and shallows in the course thereof; and by reason of such ex- 
peaditure the said streams have become navigable for saw logs and timber 
which, with the aid of such dam<<, slides, and other erections, may now be 
iioated down the said streams during the time of freshets, which occur chiefly in 
the spring of the year. 

" 12. On the various parts of the said streams which run and flow through 
the said lands hereinbefore described, the plaintiff and those through whom he 
claims the said lands have expended a large amount of money in making certain 
specific and very valuable improvements, that is to say : '* 

(The description of the improvement at High Falls may serve as a sample) : — 

" On the said parcel of land, being the front half of lot number fourteen in 
the first concession of the township of Sherbrooke North, the plaintiff, and 
those through whom he daifns the said parcel of land at a place called * High 
Falls', a portion of the said Mississippi River, which runs through the said lot^ 
havbg erected a dam across the said Mississippi, where there is a fall of about 
BcreDty feet from an island in the centre of the said stream to the south shore 
thereof, and also a dam between the said island and the north shore thereof^ 
tnd the said plaintiff, or those through whom he claims, that is to say, the said 
Skead and Gilmour, or one of them, has formed an artificial stream, consisting 
of a catting through rock and earth, and a slide connecting the lake or pond 
above the said High Falls, on an' extension of the said Mississippi River, with 
the lake or pond below the said falls, which said cutting also passes through the 
•fore-mentioned lot in the township of Dalhouaie, the efifoct of the building of 
the Bud dams at the entrance of the ' High Falls' being to raise the level of the 
waters in the said pond or lake above the same, and to form a stream in the 
8ud cutting or artificial stream as aforesaid made through the said lot fourteen 
uid the said lot in Dalhousie, and thus rendering the same capable of floating 
aw logs and timber down the same. 

** 31. The defendants being engaged in their business as herein before 
•H^ed, have recently got out of the woods in the «aid township of Abinger a 
l*fge quantity of saw logs, to wit, about 9,000 saw logs, the whole of which is 
now lying in or being driven by the defendants down the said Buckshot Greek, 
ud they commenced to enter the said improvements on Buckshot Creek on the 
twenty-seventh day of April, one thousand eight hundred and eighty, and thej 
bave taken them over the improvements hereinbefore particularly referred to, 
and made as aforesaid on lot one in the third concession of Abinger aforesaid. 
And they are now driving them down the said Buckshot Creek with the inten^ 
tion of taking, and they threaten and intend to take them over the other here- 
iQ'before described improvements made as aforesaid on the said Buckshot Greek, 
&nd down through the main branch of the said Mississippi, and will do so 
iinless restrained by the order and injunction of this Honorable Court. 

** 32. The defendants are also taking a quantity of saw logs, about tetk 
thousand in number, down the said Louse Greek, and through the said lands 
Belonging to the plaintiff in the township of Denbigh, and thence down the said 
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Caldirtll stream, and to do this the defendapta threaten and intend to tyaii themsdves, 
MeLareii *°^ unless restrained by this Honorable Court thej will avail themaelvea, of 
the said improvements made by the plaintiff and those under whom he claims, 
and, in so floating and running the said timber and saw logs down the three 
said streams, the defendants are interfering with and obstraoting the plaintiff 
and his employees in floating and running down the plaintiff's timber and saw 
logs, to the great damage and injury of the plaintiff and to the damage and 
injury of the said improvements. 

'' 33. The defendants, in so floating and running their timber and saw logs 
down the said streams, are wrongfully and forcibly, and without right or color 
of right, making use of the improvements made by the plaintiff and those under 
whom he claims, and to which, for the reason aforesaid, the plaintiff is entitled 
to the exclusive And uninterrupted user. 

'' 37. The plaintiff further shows that the defendants have made use of the 
said streams and the improvements thereon without any authority or lioenie 
from the plaintiff, and well knowing, as the facts are, that the plaintiff was 
owner of such improvements, and that owing to the said improvements, all of 
which have been made by the said plamtiff or those through whom he claims, 
the said streams have become useful for the purpose of floating down saw logs 
and timber, and that before the said improvements were made, and when the 
streams were in a state of nature, they would not permit of timber and saw logs 
being floated down the same even during freshets, yet the defendants have never 
paid to the plaintiff any compensation tor the user of the said streams and im- 
provements, and the plaintiff submits that the defendants are liable to pay 
him compensation therefor, and that this Honorable Court should direct an 
account to be taken of the amount of compensation which the defendants should 
pay, and that the defendants should be ordered to pay the same to plaintiff 
when so ascertained." 

The following are the more material parts of defendants' answer : — 

^' We are the owners of certain timber limits situated in the townships of 
Abinger and Denbigh, in the county of Addington, for the purchase of whioh 
we paid a very large sum of lyoney. 

** The said limits were originally the property of the Crown, and were sold 
by the Crown Lands Departments to one Skead, and we daim. Uile thereto, 
t through the said purchaser, from the Department. 

'' Our object in purchasing the said limits was to obtain a supply of timber 
and saw logs for our mills at Carleton Place, and we would not have purchased 
and paid the price we did for them for any other purpose or object 

'< Timber and saw-logs cut and manufactured upon the said limits can only 
be brought to our saw-mills by means of the Mississippi Iliver, and Buckshot 
and Louse Creeks, mentioned in the plaintiff^s bill, form the only outlets by 
which the said timber and saw logs from our said limits can be carried to the 
£aid ^Mississippi Biver. 

2 We deny the allegations contained in the 9th and 10th paragraphs of the 
said bill, und, on the. contrary, we say that we are informed and believe, and 
charge the fact to be, that the said Mississippi River and Buckshot and Louse 
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Creeka are all streaniB which are navigable or floatable for timber and saw logs Caldwell 
wiUiin the meaning of the statates in that behalf, and we claim the benefit of jf^^JJiea. 
the said statates. 

" We deny that the alleged improvements upon the same streamf, claimed 
by the plaintiiF, confer upon him the rights he claims against ns by his said bill, 
bat we have nevertheless been always ready and willing, and before the oom- 
menoement of the suit we o£Pored the plaintiff, to pby him any proper sum for 
the use of any of said improvements, or any loss or damage that he might fairly 
claim to be pat to by reason of the passage of oar said timber and logs over the 
said improvements, and we offerod to submit the question of the amount we 
should pay to arbitration, but the plaintiff would not accede to any of our 
Qflfera." 

Stboko, J., began his judgment by saying : 

** The finding of the learned Judge beforo whom this case was tried, that 
those parts of the Biver Misasippi and of Louse and Buckshot Creeks, at which 
the appellant has constructed his improvements, wero not originally and in their 
natural state capable of being used, even in times of freshets, for the transpor- 
tation of saw logs or timber, was not on the aigument of this appeal demon- 
strated to be erroneous, and a caroful perusal of the evidence has led me to 
the oondnsion that an attempt to impugn that finding would have been hope- 
less, even if we could have entirely disregarded the rule so often laid down 
in this Court, that the finding of the Judge before whom the witnesses were 
examined is, in the case of contradictory evidence, entitled to the strongest 
possible presumption in its favor. We must, thereforo, assume the facts to 
be as they aro stated in the first declaration with which the decree under appeal 
is prefoced, namely,— 

*' That those portions of the three streams referred to in the plaintiffs bill of 
complaint, where they pass through the lands of the plaintiff, when in a 
state of naturo were not' navigable or fioatable for saw logs and other timber 
rafts and crafts down the same. 

" The appellant's title to the lands upon which he has made the improve- 
ments in question, including the beds of the respective streams, was not 
seriously disputed, and has been established by the production of his title deeds. 
The question for this Court to determine is, thereforo, puroly one of law." 

To this their Lordships agree. The respondent cannot now contend that timber 
could not be practically fioated down those portions of the streams whilst in 
a state of nature, though not so well or so profitable as after the improvements 
wero made ; but the yice-Chancellor cannot be understood to find that it was 
impossible to fioat any timber at all, over High Falls for instance. . Li an 
affidavit used by the plaintiff for the purpose of obtaining an interim injunc- 
tion, Mr. T. Skead says : — 

" I purohased High Falls, in their thirteenth paragraph in the bill roferred 
to, from the plaintiff's father, and built the dam and slides thero ; and about the 
year of our Lord 1849, 1 took John Allan Snow, a surveyor, with me and 
surveyed the whole line of the river from High Falls to Cross Lake, and he and 
I then drew a plan of the improvements which we thought necessary to make the 
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Oaldwell river navigable and floatable for timber and saw logs, which said improTement 
JfcLaron ^'' substantially carried oat by Messrs. Gilmonr & Co«, who purchased froif 
me the lands and limits bordering on this portion of the said MiasissippL 

" Before the improvemeots at High Falls, a Mr. Playfair, during the highest 
freshets, used to run a few hundred logs over the falls, but they were so injured 
and damaged in their transit thereover, that he told me he would hate to give 
it up. I had not made the slide hereinbefore referred to." 

The finding of the Yice-Chanoellor mu«t be understood as meaning only thai 
in a commercial sense it could not be done ; the timber being so difficult to 
guide over the falls and so liable to be injured that no one can profitably 
do it, and consequently no one would do it. And it must be taken, as admitted, 
that at many places above High Falh, and for considerable distances, timber could 
be floated along the streams. Obviously this must have been the case wher- 
ever the streams expanded into lakes. 

So understanding the finding, the question, which through raised aa to many 
places may most conveniently be dealt with as if it related to one only, seems 
to be this. 

The waters have formed a stream or river, which for many miles is capable of * 
floating logs and timber, at least during freshets, down towards a market, but at 
a part of it where the soil on both sides of the stream belongs to the plaintiff, 
there is a natural obstide such as a rapid and waterfall which renders it 
impracticable in any commercial sense to float timber down the stream ait that 
part. 

The plaintiff, or those through whom he claims, have made improvements, 
consisting substantially of dams above the waterfall to keep the water bade, so 
as to make the rapid deeper and slower, and made slides over the top of the 
dam and down to below the falls, so that timber can by means of these slides 
be carried safely over the waterfall. The defendant proposes to bring the 
timber from the part of the stream above the obstacle by means of these 
improvements. He does not claim to do this by any common law right, but by 
virtue of certain statutes of Upper Canada. And it cannot be disputed that the 
L^slature had full power to confer such a right ; whether they have done so or 
not must depend on the construction of the statutes. 

The defendant has always been ready and willing to pay for the use of the 
improvements ; that is obviously fair and just, but it is not pretended that the 
statutes provide in terms that if he uses such improvements he shall pay for 
them. Had either of them done so, the intention of the L^slature to authorise 
him to pass over the obstacle by means of the improvement would have bera 
quite •dear. The absence of any such provision is strongly relied on as showing 
that the L^slature did not so intend. 

The plaintiff relies on his common law right, as owner of the soil, to prevent 
any one from using his soil in any way which he does not choose to allow, unless, 
by statute, that right is abridged, as it may be. 

There has been a considerable diversity of opinion amongst the Judges in the 
Courts below. Their Lordships have pursued their opinions with much 
advantage, and have with great care considered the reasons of those from whom 
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they differ. Id the resalt they oome to the QOOcloBion that the judgmeat of the Caldwell 
Goart of Appeal for Ootario is right and should be restored. McLu^n 

They think that there oao be no doobt that by the law of Bngland the owner 

of the Boil on both sides of a mnning stream, whether it be navigable or not, is 

primd fade at least, owner of the soil whioh forms the bed of the stream, and 

as owner of this land oovered by water, has all the rights of a land owner. But 

this is Bobjeot to all rights of the owners above him to have the water flow away 

from their land, and to all rights of the owners below him to have the flow oome 

down to them as it was wout. It is also snbjeot to any rights which the pnblio 

have over it. 

One of the practically most important rights of the owner of a portion of the 
soil of the river is the ri^ht to nse the water for a mill, and in order to do so, 
or indeed for any other lawful purpose, to erect a dam on it. The pablic may 
have rights to navigate the stream, and whenever such a right exists the right of 
the mill-owner and the right of the pnblic oome into conflict. They may 
co-exist, but when they do, ooe or other most be modifled. 

The rights of the pnblic to navigate a stream may be created either by 
prescription or by dedication by the owner of the land widiin time of l^al 
memory. And in an old settled country like Bngland it could seldom be 
material to enquire further than as to those modes of creating such a right. 
But when the law of England was taken out to a new, unsettled country, where 
presenption could not exist, and dedication could rarely exist till after the 
country was to some extent settled, it became important to enquire whether the 
principles of the common law did not give such a right independent of any 
user, wherever the stream was, in its nature, capable of being navigated. No 
question arises in the present case as to this right of navigation ; and, at all 
events, up to a period later than 1849, it was a question of great doubt what 
the law of Upper Canada was on this subject. The right now claimed to use 
streams, not navigable for general purposes, to float down timber, was one, 
which in England, if it existed at all, from the nature of the country, could 
not be important ; it never came into question in any case of which we are 
aware. It was one which, in a new wild country overgrown with timber, might 
be very important, and it must be a question of doubt. what was the right. 

The owner of the land covered with water, over which a stream flows, has 
the unquestioned right to erect a mill on it, if he dofs not thereby infringe on 
any right of the proprietors above or below him, or on the public rights. The 
doubts as to what was the extent of the public right over such streams cast a 
doubt on the extent to which it was lawful to erect mill dams. 

It is obvious that it was very desirable that, for the purpose of encouraging 
the development of the country, these doubts should, as soon as .possible, be 
solved. And as the Legislature of Upper Canada had full power to enact what 
should be the law in that oouotry, the real question is, what did they enact ? 
C^The statutes of Upper Canada have been consolidated and afterwards revised ; 
but the Acts under which this is done are merely consolidation and revbion 
Acts, and do not alter the effect of those statutes which bear on this question. 
The first statute which it is necessary to notice is the Act of 25th March, 1828. 
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CiAdwell Af^er a preamble that it ia foand expedient and neoessary to afford faotlitj to 
JCeL«ren ^^ inhabitanta of the Provinoe ei^aged ia the timber trade in oonveying their 
rafb to market (m well as to the aaoent of fish) ia yarioofl streama now 
obstrnoted by mill dams, it enaots that eyery occupier of '' any mill dam, which 
if or may be legally erected," where timber ^* Lb asaally broaght dowa the 
stream on which snch dam ia erected," shall, ander a peaalty, " oonatraot and 
erect a good aad sufficient apron to hia dam." The 2nd aection deacribea the 
kind of apron : — ** Such apron shall not be less than eighteen feet wide, by an 
inclined plane of twenty-four feet eight inches to a perpendicular of six feet, 
and so in proportion to the height Where the width of the stream will admit 
of it, where such stream or dam is less than fifteen feet wide, the whole dam 
shall be aproned in like manner, with the same inclined plane." 

Without encumbering the case by considering any question relating to the 
fiah, the intention of the Legialature seems obvious. They oontempUted that 
there might be mill dams then or thereafter legally erected on streams down 
which lumber was usually brought. And without inquiring what were the 
conditions necessary to make such an erection legal, the Legialature, for the 
purpoae of affording facility to thoae engaged in the lumber trade in coDveying 
their rafts to market, impose a duty on the mill-owner to add to his mill an 
apron so as to let the rafts pass over it. This did to some extent impose on the 
owner of the dam, by supposition legally erected, the burthen, without any 
•compensation, of building an apron ; but it is dear that the Legialaturb did 
intend for the good of trade to impose that burthen on them. Probably it waa 
QOt aupposed to be very heavy. The Act, however, is in terms confined to 
those streams down which lumber was *^ usually " brought 

Several statutes were referred to on the arguments, which thdr Ijordships 
think do not much affect the question. 
Then comes the Act of 30th May, 1849. 

The preamble is, '^ Whereas it b necessary to declare that aprons to mill- 
4ams which are now required by law to be built and maintained by the owners 
and occupiers thereof in Upper Canada " (obviously referring to the Act of 
1828 already cited), " should be so constructed as to allow a sufficient draft of 
water to pass over such aprons as shall be adequate in the ordinary flow of the 
stream to permit saw logs and other timber to pass over the same without 
obstruction." This clearly indicates an intention to throw upon those who have 
dams '^ legally erected " upon streams a further burthen. The first section with 
the object contemplated by the preamble cast upon them without any compensa- 
tion the duty to erect and maintain waste gates, brackets, and slush boards, so 
as to keep the depth sufficient to allow the paaaage of " auch saw-logs, lumber, 
«nd timber aa are usually floated down such streams," with a proviso that '^ no 
person shall be required to build aprons or slides on small streams unless 
required for the purposes of floating down lumber." 

The fifth section of this Act goes beyond the object mentioned in the 
|yreamble ; it is, however, perfectly settled that though the preamble aids m the 
construction of an Act, effect is to be given to the intention of the Legialature 
if it sufficiently appears though it goes beyond the object of the preamble. 
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It is upon the eonstr action of this fifth section that their Lordships think Caldwell 
this ease depends. In the Consolidated Statutes for Upper Canada, cap. 48, it jicLwen. 
is divided into two sections — sections 15 and 16 — and the meaning is made 
rather clearer hj transposing the position of the two provisos at the end of the 
section which are m&de into section 16, bat there is no alteration in the 
snbstaDce. 

The fifth section is in the following terms : — 

'^ That it shall be lawful for all persons to float saw logs and other timber 
rafts and crafts down aU streams in Upper Canada daring the spring, summer 
and antamn freshets, and that no person shall by felling trees or placing any 
other obstniction in or across such stream, prevent the passage thereof; provided 
always, that no person using such stream in manner and for the purposes afore- 
said shall alter, injure, or destroy any dam or other useful erection in or upon 
the bed of or across any such stream, or do any unnecessary damage thereto or 
on the banks of said stream, provided there shall be a convenient apron, slide?, 
gate, lock, or opening in any such dam or other structure made for the passage 
of all saw logs and other timber rafts, and crafts authorized to be floated down 
such stream as aforesaid/' 

This enactment, it is to be observed, became law in 1849, and has not been 
altered since. In 1863, the case of Boale vs. Dickson was decided in the Court 
of Common Pleas of Upper Canada. The question, there was as to a claim for 
the use and occupation of a slide on the Indian River. The Court of Common 
Pleas thought that if the slide was on a stream within the meaning of the 
enactment their Lordships are now considering, the plaintiff must fail ; whether, 
if the statute applies, this consequence would follow, their Lordships need not 
stop to inquire. So thinking the Court of Common Pleas put a construction 
f on the Act. 

The Yicc-Chancellor, in the present case, after the evidence was heard,-said, 
addressing the defendant's counsel : — 

*' I think, Mr. Bethune, you stated that if I considered myself bound by the 
authority of Boale v. IHcIuon, there was Jittle use in arguing the case. It 
seems to me that I am bound by that case in this respect, that I ought to be 
bound by and respect the ruling of a Court of co-ordinate jurisdiction, though 
not in the same sense as I would be bound to follow a judgment of the Court of 
Appeal. If the interpretation placed upon it in Boale v. Dickson be the 
construction this statute is to bear in regard to improvements upon rivers and 
their floatability, I understand that case to determine that if any improvements 
are necessary to render streams floatable, the statute does not apply, that it does 
not alter the character of the private streams, and that the owner of the land 
over which the stream flows has the right to prevent intrusion upon it. It 
therefore comes to be a question of evidence as to whether the streams 
mentioned hero can be considered floatable without artificial aids." 

The Judges of the Court of Appeal for Ontario all agreed that Vice- 
chancellor Proudfoot had correctly apprehended the construction put upon the 
statute by the Court in Boale v. Dickson, and that he could not properly dis- 
regard the decision of a Court of co-ordinate jtirisdiction, but all four thought 
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Caldwell that constraotion wrong; Barton, J., thoogh dissenting from his hrotben, 

JlcLafen. expressly saying :— 

'' I quite agree with them in their view of the doctrine laid down in Book y. 
DicksoUy and think there is nothing to warren t the qualified oonstmction placed 
upon Sect. 15 of the 12th Yict., c. 87, by the learned judge who delivered the 
judgment in that case ; but I am unable to bring myself to the conclusion tbtt 
the mere permission or the recognition of the right to float all streams dnriog 
freshets makes the entire streams pu6{ict juris, although, in point of fact, many 
portions of it may be quite impassable, even in times of freshets, for the 
smallest description of timber or other article of merchandise. 

The Judges in the Supreme Court thought that the construction put npon 
the statute in Baale v. Dickson was right, and the Chief Justibe Sir W. Bitchie 
thought, that even if wrong, it ought to be maintained on the ground taken bj 
. Lord Ellenborough in Doe and Otley v. Manning, 9 East 71, that in questiooi 
of conveyancing it was important to adhere to decided oases even if oonvinced 
they were originally wrong. This doctrine has often been recognised. The 
maxioi *^ Communis error facit jus " is peculiarly applicable to conveyancing 
questions. But this is not a question of conveyancing, and their Lordshipe do 
not think that there is any ground for saying that Boole v. Dickson, if wrong; 
should be followed. 

And their Lordships agree with the Judges in the Coart of Appeal for 
Ontario in thinking that there is nothing to justify any Court in oonstming the 
words ^' all streams " as meaning such streams only as are at all plaoes floatable. 
They do not think that every little rill, not capable of floating even a bulroflh, 
is a stream within the meaning of the Act. But when once it is shown that 
there is a sufficient body of water above and below the spot where the natural 
impediment renders the stream at that spot practically unfloatable, it does not 
make it cease to be a part of the stream in the ordinary sense of the words. * 

It has been argued that though this might have been the natural meaning of 
the words, if the enactment had been *' tliat it should be lawful to float saw 
timber rafts and orafb down all streams in Upper Canada at all seasons." that 
the l^islature here confined the enactment to making it lawful " during the 
sgring, summer and autumn freshets.'' And that, it is argued, shows an 
intention to cut down the lai*ge words '' all. streams.^' Their Lordships do not 
assent to this argument. Probably the Legislature confined the enactment to 
the seasons during which lumberers ordinarily ply their trade, thinking it bett^ 
to leave the rights of all parties at all other seasons untouched. Whatever was 
their motive, it seems clear, on the construction of the enactment, that if a 
lumberer claims a right at any other period than during the freshets to float 
timber along a portion of a stream, he must rest hb claim on something else 
than this enactment. It is not, however, an objeotion to his right under this 
enactment to float during freshets, that he may, on the same part of the streanij 
be entitled on other grounds to float at all times. 

Their Lordships do not think that the limitation of the right in the streaoi 
to one period of the year prevents that from toeing a part of the stream whioh 
Tfould otherwise, in the ordinary sense of language, be a part of the stream^ 
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<ven if the existenoe of an impedimeDt there makes it not praotically available Caldwell 
ibr the purposes of the laniberer even in freshets. This respondent's oonstrnc- x^Jt^ 
tion of the enactment seems to them to require the introduction by implication 
of some such words as these, ^' except on such parts of the streams as are, owing 
to the presence of an impediment such as a waterfall, not practically available 
for the purpose of floating timber, until some improvements are made." 

There does not seem to their Lordships to be any sufficient reason for imply- 
ing this or any similar qualification. 

It is quite true that it is not to be presumed that the*Legislature interferes 
with any man's private property without compensation. But if the whole 
stream is floatable during the freshets it cannot be doubted that the Legislature 
did mean, with the object of affording facility to lumberers, to carry their 
timber to market, to say that they should have the right to float down the 
stream at these seasons without obstruction by the owners of the bed of the 
river — ^without paying them anything. If, as seems to be the opinion of 
Burton, J., the principles of the common law could be worked out so as to give 
this right, at any rate the Legislature in 1849 did not know this, or mean to 
declare it. Without declaring what the law then was, they enacted that " from 
this time, 1849, forward the law shall be as we now enact." 

It is, however, quite true that no power is given by the statute to make 
practically floatable spots which are not so in their natural state, and that the 
Xiegialature, who must be taken to know that such streams as this Upper 
Mississippi were likely to exist in the unimproved parts of the country, must 
have contemplated that, before the right they gave became practically useful, 
something must be done whjich would be a trespass if done without the authority 
of the owner of the soil. 

There does not seem to be any great difficulty in holding that, if all that was 
-done was to remove some existing obstruction, as by blowing up a rock which 
impeded the passage, and thus putting the bed of the stream into the state in 
which it would have been if the rock had never existed, a right to float timber 
down that spot might be exercised, even though the blowing up of the rock 
-could not be justified against the owner of it. There is more difficulty in 
dealing with the case of a dam maintained by or with the assent of the owner 
of the soil for the purpose of making the part of the stream practically floatable, 
which was not so in its natural state. There is certainly no obligation on the 
person who makes and maintains such a dam to oontmue to maintain it ; if he 
ceases to do so it becomes dseless, and can only, if at all, be made useful by 
forming a jeint stock company for the purpose of doing so ; and if the Court of 
Common Pleas in BoaU v. Dickson were right in thinking that, if the statute 
applies, a promise to pay slidage for the use and occupation of such works, in 
consideration that the plaintiff would allow the defendant to use them, should 
not be enforced, the Legislature have improvidently reduced the inducement to 
make the stream at such a part practically floatable. But, though this may be 
so, the question remaiqs whether the words of the Legislature do not express 
an intention that, when the part of the stream could be used, it should be 
lawful for all persons to use it 
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Caldwell ^^ ^^^ °^^ ^^^ ^ ^^^ Lordships that the private right, which the owner 
and Qf tiiis spot claims, to monopolize all passage there, is one which the Legblatare 
were likely to regard with favor, and in the earlier legislation they had, without 
scruple, cast on the owners of '' dams legally erected " the obligation, at their 
own expense, to make such dams passable for lumber ; if the law was (contraiy 
to what is laid down in Boale v. Dickson)^ that reasonable eompensatioii sboald 
be payable for the use and occupation of works maintained for the purpose of 
rendering the portion of the stream practically useful for floating purposes, there 
would be no hardship at all ; if the Legislature had inserted a provisioa Ihat 
such should be the law, there could have been no doubt of their intentioa. 
They have not inserted such a provision ; but, though that makes the case 
somewhat difficult, their Lordships do not think it enough to justify what seems 
to them a somewhat violent departure from the plain meaning of the words. 

Their Lordships will therefore humbly advise Her Majesty that the judgment 
of the Supreme Court should be reversed and that of the Court of Appeal 
restored. They do not think there is any reason for departing from the general 
rule thi^t the costs of the appeal should be borne by the unsuccessful par^, the 
respondent. Judgment of Supreme Court reversed. 

Bethune, Q,C. (of the Ontario Bar), and JeunCf for the appellants. 

The SolicUor-Oeneral McCartht/j Q,C, (of the Ontario Bar), and Owmp, 
for the respondent. 

SDPERIOe'cOIJET, 1883. 

MONTREAL, 14th MARCH, 1883. 

Ma. JUBTIOK LORANGBB. 

JAMES STEWART HUNTER, Flaintif; and GEORGE RENNIE, BrfendaiU. 

Sbmbli :— That when a plaintiff is domiciled in Quebec when he institutes his action, bat 

afterwards, during the pendency of the suit, remoTes into another ooontrx, 

the defendant must make his motion for secoritj of costs within four daji 

from the time he obtains certain knowledge of the departure. 

On the 18th of August, 1882, the plaintiff absconded. It was published in 

the newspapers of the 19th August that his effectd would be sold on the 23rd 

September following. On the 13th October the defendant moved for security of 

costs and on the sixteenth he produced an affidavit ; ailing that plaintiff had 

absconded several months previously, but that his knowledge of that fact was 

not such as to justify him to make an affidavit; that he had become possessed of 

such positive knowledge only on the said sixteenth day of October, day on which 

his affidavit was made. 

The granting of the motion for security was opposed, on the jground that it 
was a matter of public notoriety that plaintiff had absconded. 

The following judgment was rendered^ granting the motion for security of 
costs upon the following considerant : 

Yd Taffidavit produit au soutien de ladite motion par lequel il appert qaele 
defendeur n'a acquis d'une manidre certaine, que le jour m^me oil le dit affidsrit 
a 6i6 donn^^ Ui connaissanoe que le dit demandeur avait quitt^ la Provinoe de 

Quebec, etc. 
John L, MorriSf attorney for plaintiff. 
Messrs. Geoffrion^ Rinfret dc Dorion, attorneys for defendants. 
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COUR SUPJfiRIEURE, 1872. 

MONTREAL, 26 AYRIL 1872. 
Cora/m BsAUBRT, J. 

Verroneau vs. Perry et Climent 

Jueft.— Qa'Qiie action pour bois coop6 sor la limite d' heritages contigoB ne peat 6tre 
maintenue s'il n'y a paB ea homage poar fixer la ligne entre ces deux h^ritagei. 

Per Curiam. — Jean Sauvd avail re(u en concession de la Conronne la moiti^ 
Tf. E. du lot no. 4 dans le canton de Kewton. Le 8 septembre 1858, il vend 
an nomm^ Gilbert Laniel, 5 arpents de front sar 7 arpents precis de profondeur 
de oe terrain a prendre dn ohemin et le4 juillet 1860, il vendait auz demandeurs 
leiir terrain. 

L^n Clement paralt pins tard en possession des cinq arpents et la preuve 
constate qu'il y a environ 4 on 5 ans, il a fait nne couple d'arpents de oldtare 
ponr s^parer son terrain de celni de M. Laniel, se contentant de marqner le 
reste de la ligne, sans que les demandeurs aient Bong^ 4 faire leur part de cloture- 
En 1868 Laniel vend au d^fendeur principal la coupe de bois de ces cinq arpents 
ik prendre dans lo cours de deux ans sur les 5 arpents sur 7 arpents plus ou 
moins. Pendant que le d^fendeur dtait k faire couper son bois, les demandeurs 
s'^veillent enfin, et croyant qu'il coupait au-del4 de ses bomes, lis lui font defense 
de couper sur plus qne 7 arpents et avec une percbe mesur^e par les demandeurs 
sans I'aide d'un arpenteur, ils veulent ^tablir que le d^fendeur a coup^ sur leur 
terrain. Un des t^moins des demandeurs dit qu'ils ont compris le chemin dans 
le terrain mesur^, et qu'ils n'oot mesur^ que du mieuz qu'ils ont pu, attendu 
que des embarras les einpdchaient de suivre toujours la ligne droite. Le d^fen. 
deur avait dit aux demandeurs de faire mcsurer par un arpenteur, qu'il paie- 
rait la moiti^ des frais. Le demandeur n'en a rien fait. Et il vient aujourd'hui 
r^lamer le prix des arbres qu'il dit avoir coupes sur son terrain. La preuve 
faite ^tablit qu'il n'a ^t^ coup^ de bois que sur le terrain compris en dedans de 
la eldture de Clement et de la ligne marquee en suivaot la direction de cette 
cloture, et sur le terrain dont Clement ^tait en possession depuis plus d'un an 
d'aprto les t^moins des demandeurs. Le born age n'^tait pas possible avec le 
d^fendeur principal qui n 'avait aucun droit quelconque dans le fonds, et c'est 
une question si mdme Ic d^fendeur pouvait^tre poursuivi dans les circonstances 
de cette cause. Sans ce bornage ou du moins un mesurage, il est impossible de 
eonstater le nombre d'arbres coupes. Et quant k la quantity et valeur prouv^es 
die me paraissent bien exag^r^es. Les demandeurs ne pourraient avoir que la 
valeur v^nale du bois qui, k mon avis, ne pourrait gudre exc^der $20 ; quant 
au prix d'affection, ils n'en peuvent exiger du defendeur parce qu'ils sent en 
faute, de n'avoir pas provoqu^ le bornage. Je ne puis ici qu'appliquer la r^gle 
suivie dans la cause de Fournier et Lavoie, jug^e en jnin 1871, etfaute de bor- 
nage, je dois renvoyer Taction. 

Bondjfj pour le demandeur principal. 

Dovire^ Douire dc Doutrtiy pour le defendeur. 

OoT. Vol. 2ft— 10. 
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MONTRBAL, 30 ICABS 1872. 
Coram BxAUDRT, J. 

Liandre LahdU v$. F4Ux ViSknmot ei al. 

Jnoft—Qne le nn propri^taire pent Tendre et oMer U nue piopri6t6 d'mi immenble ftrant 

la mort de rninfraitier. 
Que oe oesBioimaire a, conune ion e6daiit» droit aox frniti et reTenm de la propri- 

^t6 c6d6e dn moment de la mort de rnsnftnitier, par laqnelle roanfrnit eat 

con8olid6 an fonda. 
Qn'nn bail paaa^ areo runfrnltier d'immeuble dont il a rnanfrnit^ eat rteoln 

par la mort, mais qne le locataire, qni eonttnue k occnper lei lieux lonte, en est 

tenn an loyer par nn bail tacite. 
Qne oe loyer se dlTiae de plein droit entre lei different! oo-propri^tairea dn fondi 

du moment de la mort de Fnanfrnitier. 
Qn'ili penTent ponnniTre ponr leur part et portion de ee loyer, mftme ayant 

partage. 
Qn'il soffit an eo-propri6taire en ee eas de jnitifier de la 16gitimit6 et de la qnaliti 

de son droit. 
Que oette justification pent se faire par ezpoiition d'actei et offire de lei laisser 

Tisiteri sans qn'il soit n6ceisaire d'en fonmir eopie. 
Qne le co-propri^taire n'a cependaat paa reconn contre lei locatenn ponr les 

Bommes payees de bonne foi an procnreur de Pnsnfmitiar aTant eette miae en 

demenre. 
Que la connaissance penonelle qn'ils anraient de la mort de I'ninfhiitier ne pent les 

constitner en manyaise fo! d'aroir agi ainsi ; mats il est nieeisaire qn'il 7 ait nn 

protdt de la partdu co-propri^taire Ini faisant connaitre ce dtete, la ceiaation de 

I'nsafruit et son titre anz lojers. 

Joseph Octave Alfred Targeon, fior., avocat, avait, par un arraogemeDt de 

famille, c^^ la propri^t^ in di vise d'une maison sitn^ k Montreal, k ses cinq 

enfantp, et s'en ^tait gard^ Tusufruit. L'un de ses enfaots avail vendu sa part an 

demandeur. M. Turgeoo mounit le 17 septenibre 1871. Dans le mois d'oc 

tobre, le demandeur fit protester les locataires de la dite maison de oe pas pojer . 

k d'aatres qu'k lui, sa part, qu'il d^terminait, par acte contenant la relation des 

dififi^rents titrcs da demandeur, et oe, par le minist^re de M. Arohambault, N. 

P., qui ezhiba les diff(6rent8 titres, offiit aux locataires d'en prendre communi- 

oation, et leur assigna un lieu oil ils pourraient en prendre communication ; il 

leur fesait en mtoc temps connattre la soinme k laquelle il avait droit depuia 

le d^ces du dit Turgeon. 

Les actions relatent ces faits. Les d^fendeurs ont plaids, entr*autres par une 

defense en droit, par laquelle ils pr^tendent que la demande ne peat pas se 

maintenir : Faroe qu*il oppert par la dite d^laration que le demandeur a plu- 

sieurs co-h^ritiers ou oo-ayant droit, lesqueb ne sent pas en cause. 

Farce que le demandeur ^tait tenu de s'unir aveo les autres repr^ntants 
et ayant droit du locateur pour intenter la pr^sente action, ou tout an moins de 
les mettre en cause pour faire constater contradictoirement ses droits. 

Faroe que le demandeur n'all^ue pas qu'il y a eu partnge entre lai et sea 
oo-h^ritiers ou co-ayant droits, tous reprtentants da locateur et quels droits 
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respectifs des oo-h^itiers ou oo-ajant droit on t ^t^ r^gl^s et reoonnos entre i^LaMle 
enz. . ^•• 

Paroe que, ainsi qu*il appert par la d^clarntion, il y a plnsieurs et divere ' ^t al. 
immeubles dans la puocessioa dont un des h^riticrs a c^^ ct vendu ses droits au 
demandeur ; et qu'il peut se faire que par le partage, Pun des ou tous les immeu* 
bles d^crits tombent au lot d'un autre h^ritier ou ayant droit que le demao- 

denr. 

Paree qu*il n'j a que les h^ritiers du bailleur qui peuyent r^lamer le prix du 

bail aU^gu^ en la declaration et que le demandeur ne prend aucuuement oette 
quality ; mais qu'au contraire, il a poursuivi en vertu de droits an tdrieurs au 
dit bail. 

Parce que la pr^sente action est de sa nature j^titoire et ne peut dire dirig^ 

que centre celui ou les repr^sentants ou ayant droit de celui de qui le d^fendeur 

tient la propriety a titre pr^caire. 

Paroc que le d^Fendenr n*a contracts qu'une seule obligation et qu'il ne peut 

§tre souniis a Toblig^ition plus lourde de fractionner le paiement de pes loyers et 

d'etre ainsi expos^ k plusieurs actions. 

Parce que la signification den droits et pretentions des demandeurs sur le defen- 

deur n'est pas suffisante en droit. 

Parce que le locataire n'est pas tenu de oonstater et T^rifier les droits d'une 

partie autre que son locataire r^clamant des droits dans la propriety & lui lou^e. 

Parce que le deiuandcur avant d'intenter la pr^sente action, aurait dii faire 
oonstater ses droit*), au prealable, sur le locateur ou les repr^sentants et ayant 
droit de oe dernier. 

A Taudition le demandeur, par ses avocats, dit : Nul douteque le demandeur 
avait, avant mdme la mort de Tusufruitier, M. Turgeon, acquis la nue propriety 

La loi loin do le dc^l'endre y pourvoit en dif^ant, art. 483, C C. : ''Que lu Tente 
de la nue propriety ne derange pas Tusufruitier. " 

II etait proprietaire ni^me du moment oi!l il a succ^de aux droits de son o^ 
daut, qui, lui, etait propri^taire du moment oik un arrangement de famille lui 
' doDuaitla propri^te de cette maibon. 

Xia mort de Tusufruitier met fin k rnsufruit (Art. 479) mais ne donne pas 
naissance au droit de propriety. 

'*A la mort de Tusufruit, dit Proudhon, Yol 5, no. 2572, le maitre du fonds 
ne fait que rentrer dans lu jouissance du fait ; qunnt 4 la possession proprie- 
ment dite, il n'y a aucune mutation. '' 

Jje demandeur etuit done propri^taire de Timmeuble du moment de son acqui- 
sition : mais ^ la mort de Tusuiruitier il dcvenuit propridtaire des iruits ou loyers 
qui sont des fruits civils et qui d'apres I'art. 451, s' acq ui^rent jour par jour. 

'^Enfin, dit Proubon, idem no. 2583, § 2, si le fonds et b&timcnts qui ^taient 
grev^s d'usufruit ont ^td donnas b, ferme par Tusufruitier, le propri^taire, ren- 
trant en jouissancc, se trouvc seulement subrogd dans le droit d'cziger le prorata 
da fermage k dater du jour de Texpiration de Tusufruit. 

Or oes loyers sont divisibles et se divisent de plein droit entre les causes du 
cr^ancier qui penvcnt r^clnmcr leur part. Art. 1121 et 1122, C.C) 

II n*etait pas necessuive de mottro on cause les co-proprietaires qui pouvaient 
interreniir si bon leur semblait Le demandeur n'avait qu'a oonstater ses droits 
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L. Labelle V^ °°® exposition d'aotes aa d^biteur qui D'^tait pas sens^ ignorer ie droit dii 
_ yiT"' moment qa'il n'ignorait pas les faits et qui doit payer le luxe de venir le fairo 

etaL eonstater eo jostioe. 

Le d^endenr n'est pas oblige k plus qu'il s'^tait oblige quant au montant, 
autrement les or^anoes ne seraient jamais diyis^s, et a part Tacte cit^, oe droit 
est oonstat^ d'ane mani^re non douteuse. " Si le cr^ancier vient 4 moorir, dit, 
Toullier vol.. 6, No. 752, laissant plusieurs h^ri tiers, le droit du cr^ncier 
se diyise de plein droit entre leurs h^ritiers, et chacun des h^ritiers, ne peat 
demander que sa part. " 

'*Quoiqa'il en soit, dit Larombidre, oblig. sur Tart. 1220, No. 7, la disibilit^ 
a ^t^ surtout iotroduite pour le eommun a vantage de ceuz entre lesquels elle s'o- 
pdre pour la meilleure et plus prompte expedition des affaires. " Mais, diton, 
Yous auriez dii ayant provoquer an partage. Pourquoi ? Les droits du deman- 
deur sont elairs et liquides ; il ne demande pas sa part indivise, et o'est en qaoi 
son action differe du p^titoire ; mais bien une part, dans une somme d'argeot 
fruit d'une part d'immeubles non oon testae. Toullier, No. 759 dit que le cr^ 
anoier peat intenter son action avant partage et il doit s'imputer de o 'avoir pas 
agi avant le partage. 

C'est oe qui a ^t^ jug^ le 6 aodt 1828 par Ic Tribunal de Bourges, conform^ 
ment k Tart. 883. C. N. qui est le m^me que notre art. 746. Sirej, yieille col 
lection p. 74, 2 partie 1830, et 1831, 2 p. p. 176. 

La loi a pr^vu qa*il y aurait de graves inconvdoients 4 attendre un partage 
avant que cbaque co-h^ritier put r^clauer sa part, et il suffirait qu*un des 
oo-h^ritier voulut retarder le partage pour que les droits des autres fasseut 
oompromis. 

" 11 r^sulte, dit Larombi^re, Oblig. art. 1220, No. 4, de la thdorie de la divi- 
sion que les b^ritiers solvables ne sont pas tcnus pour les insolvables, '' et No. 
7, : *' Du c6te des cr^aneiers la divisibility fait que, sans attendre un partage 
judiciaire et4 la charge seulemeot de justificr de la li^gitimit^ et de la quality 
de son droit, chacun des h^ritiers peut exiger sa part, dooner quittance, si elie 
est liquide, ou la faire liquider pour sa part, plaidcr k concurrence de sa portion, 
sans qu'il soit tenu jamais du fait de son co-h^ritier. " 

Le d^fendeur d^veloppe les diff^rentes raisons dc su defense en droit et se 
fonde principalement sur la n^cessite oii ^tait le deinaudeur de provoquer ua 
partage avant de poursuivre pour sa part. 

II cite un jugement rendu dans la caut^e de Woolrich vs Connolly, ou THon. 
Jage Beaudry aurait jug^ en favour de cette pretention. 

L'on. Juge observe que les circonstances dans cette cause n*etait pas les 
mSmes. On y demandait une part indivise do fonds de banque qui nd'tait 
nuUement constates d'avanoe, et les co-heritiers avaient int^ret k ce qu'un titre 
de propriety ne fut pas accord^ i nn co-heritier, sans qu'ils fussent mis en cause. 

Le 30 mars 1872, la Cour a main tenu Taction du demandeur. 

^* Consid^rant que par Taote du 19 juillet 1867, devan\ 6. M. Provost, notaire, 
Joseph Octave Alfred Turgeon a cede et abandonn^ ii ses cinq enfants dont le 
demandeur est un^ des immeubles dont celui loud au ddfendeur fait par- 
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tie, s'eo reserraDt sealement Tusufrait sa vie darant; et coiudd^rant que dda L. liabelle 
r^poqne de oet acke, lee dite enfontB sont devenus propri^taires da dit immea- p.Viu^oeaTe 
ble ohaoun pour no oinqaidmey sniet an dit nanfniit ; oonaid^rant que le dit et a]. 
Joseph Octave Alfred Turgeon est dMd^ le If de septembre 1874 et que d^ 
lors le dit asufnitt s^est tronv^ consolid^ au fonds ; consid^rtDt que le dit Joseph 
Octave Alfred Targeon avait lon^ an dit d^fendenr partie des immeables et 
nommement la partie d^sign^ ea la d^laration en oette cause poar deux ann^ 
k compter da ler mai 1871, k raisoo de aeuf cents piastres par an payables par 

paiemeDts mensaels de et de par bail re^ devant Gkrand, notaire, le 27 

Janvier 1871, et que le lojer a ^t^ pay^ de bonne foi au dit Joseph Octave Alfred 
Taigeon ou ses repr^sentants jusqu'au 30 de septembre inclusivement ; et consi- 
darant que le demandeur a suffisamment fait connaitre son titre ik un oinquidme 
de la dite propri^t^ au d^Fcndeur par avis protdt en date dn 31 d'octobre 1871, 
fait par le ministere de M. Archambault, notaire, mais n'a pas justifi^ de son 
titre ik un autre quaranti^me du chef de sa sceur ; consid^rant que le bail fait 
par le dit Joseph Octave Alfred Turgeon k^t6 r^lu par sa mort, qui a fait 
fiut cesser son droit ainsi que celui du defendeur; et que ce dernier n'a depais. 
occupy les lieazqae par bail tacite, etque Taction du demandeur est bien fondle 
D6boute les defenses et exceptions du dit defendeur, d^lare ses offres insuffi- 

santes et le condamne k payer au dit demandeur la somme de pour deux 

mois de loyer et occupation des dits lieux, avec int^rdt du 23 de d^mbre 1871, 
et les d^pens dont distraction est accord^ a MM. Trudel et de Montigny, pro- 
cureurs da demandeur, sauf au dit demandeur k se pourvoir ainsi que de droit, 
s'il 7 a lieu pour le quarantidme qu'il all^e tenir de sa smor. 

Ihidd et DeMantigny, pour le demandeur. 

Sourgoin et Lawste, pour le defendeur Yilleneuve. 

De BdUfeuiUe et Turgeon^ pour les autres d^fendeurs. 



COUR SUP^RIEURE, 1877. 

MONTREAL, 18 NOTBHBRR 1877. 

Coram Johnson, J. 
DupuU vs, Gcignon. 

juQi . Qa'une obligation donate poor an montant pay6 par billets n'opdre pas novation 

de CM billets, et que Ton pent rtelamer ees billets en lesdMnisant dn montant 
de Tobligation. 

Faits de la cause, tels qu*^nonc^s par Tavocat du demandeur. 

Le demandeur r^lame $220, montant d'un billet, dat^, Montreal 27 d^m- 
bre 1875, pour value re(ue et signjd par le defendeur lui-mdme. 

Defense : Iro admission du billet suadit, selon sa forme et teneur, mais qu'il 
b't avait pas de valeu/r regm pour ce dit billet. 

Que c'est un billet d'accommodation seulementy 
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Dupuis 

Tfl. 

GagnoBfl 
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2e. defense : Le d^fendear 4 St. Norbert^ le 27 d^oembra 1875, ae eenit 
rccoDDu endett^ envers le demandeor pour $1100, en verta d'une obligatioii 
produite au soatien de la defense. 

Que le billet a ^te donn^ pour avaooe i Tenir ; 

Qae la dite obligation ^tait poor tonte la dette alon dne an demand«ar. 
Que le demandeur n'a pas avano^ depuia an dtfendear. 
3e. defense : Quo le d^fendeur a droit de faire d^uire de la dite obligation, 
le present billet, au moins. 

Que si*ce billet est paj^, le demandeur ne pent rMamer tout le montant de 
robligatioD, ni conserver sur ioelle tous sea privileges. 

Que le demandeur aurait dH offrir, par son action, de d^duire sur la dite 
obligation, le montant du dit billet. 

Qu'ainsi, la dite action est mal fond^. 

R^ponses et r^pliques du demandeur. 

ler. Que le billet est pour valeur re^ue, par marchandises, ^tc., vendues. 

2e. Que la dite obligation n'est accepts que comme garantie ooUat^rale du dit 
billet ct aulrcsj qu'elle n'op^re pas novation^ mais qu'elle est la garantie du 
comptc courant tant dd qu'4 dcvenir dii plus tard. Le demandeur ajant toujours 
^te pr^t a faire de nouvelles avanoes au d^fendeur, quand il le voudra. 

Que la dite obligation n'est que oelie do payer un solde eventnel, dont le 
montant est subordoim^ k Tezistenoe et k la quality du soldo ou des billets, et 
'que le pr^ent billet pay^, un montant ^gal se trouve d^duit de la dite obligation. 

Que le d^fendeur, si la pr^sente action n'eziste pas, aurait dii Tattaquer par unc 
fin de nan recevoir /ormelley ou exception p^remptoire en droit 



'' 3e. L'obligation n*a rien k faire ici, n'^tant qu'une garantie. 

' Qu'il n'est pas n^cessaire, dans la pronto action, d'offrir de d^duire le dit 
billet de la dite obligation, lequel se trouve, une fois pay6, naturellement d^uit 
du montant de la dite obligation. 

Notes et autorit^ du demandeur : 

La dite obligation n'^tant pas enregistr^e ne vaut pas mieux qu'une or^noe 
cbirographaire ordinaire, du reste — et elle est eteinte, faute d'objet 

D'ailleurs, il est express^ment stipule que le demandeur doit donner des mar- 
chandises k credit au d^fendeur et ses billets pour avanoes futures, durant le 
compte courant, " lesquds biUeU n'op^reront en/<i^n qudeonque aucune nowUion 
d la prisente ohligatian ** etc. 

L'obligation k 6t6 faite pour subsister toujours tant que le d^fendeur devra 
une balance quelconque au demandeur, mais n'esp^re pas novation du pr^nt 
billet, car la novation est exprene; elle ne ie pHsume pcu, H/aut que la volonti 
de PopSr&r riauUe dairement de VacU, Art. 1273 G. N. 

" Sirey, sous Tart. 1273, C. N. Note 29, dii; 

'' Une dette originairement commercial, ne perd pas ce caract^re, par oela 
'^ seul qu'elle est ensuite reconnue par un acte notoHif et garantie par une 

«hvpoth^ue." 
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Une telle reoonnausaooe n*ap^ piu fiovo/um. Dapaii 

Bqgron, oom., vol 1, p. 1428 aoiu Pari. 1273. Qa^on. 

" n ne faadn pas voir la novation 4ani an aote par leqael le d^bitenr et le 

^'or^aDciefy modifieraient la Idre dette oans r^teindre, on oonvenant d'one 

" hjpotb^na ou d'une eaution, par ezemple. 

Sirey, Note 27, art. 1273 maintient : 

'' Que rhypoth^ne oonseotie poar sfiret^ d'an credit oavert, s'appliqne a une 
" cr6anoe garantie par des billeti bien que oea billets aient 4i6 aocept^s en Change 
"d'antres billets ^hns (alors) et sonsorit ant^rienrement a Tonvertare da 
orMit. " 

Art. 2344 0. G. B. G. '' Un billet promissoire est ane promesse, par ^orit, 
poar le paiement d'ane aomme d'aigent k tout ivinemmit et sans condition. 

L'obligation snsdite n'est qa'ane sftret^, an gage, an nantissement ; or, art 
1980,C.C.,B.C.dit: 

Qaioonqne est oblige personnellement est tena de remplir son engagement 
sar tons ses biens mobiliers et immobiliers ; P. Pont, privil^es pp. 23, ob. 2092, 

ajoate : 

Par oons^aent l'obligation non enregisir^ sosdite, ne donne pas pins de pri- 
vileges aa demandear qa'il n'en a ear les biens da d^fendear par son billet. — 

Pont. No. 95, p. 103, Bd. 1844, dit: 

Cette obligation n'est qa'ane garantie et Tobligation primitive (le billet) n'ez- 
istant plus, la garantie cesse de plein droit. 

Le demandeur ne peat pas ioi impater la pr^sente reclamation, ni le montant 
** d'iocUe sar la dite obligation, oar oomme le dit Noblet, No. 71. '* Comment 
'' conoevoir une imputation sar one dette qui non-sealement n'est pas exigible, 
^^ mais qui pourra mdme ne pas exister an joar de VexgibUiti f si elle est eteinte 
" au mojen du paiement des billets, dont elle n'est que la garantie. " 

Le defendear pour sc lib^rer des frais de la pr^sente poursuite, aurait dt offrir 
la somme et la consigner en Cour en pMement da dit billet et la faire r^daire sar 
la dite obligation. 

lyaillenrs, le er^ancier a droit de cboisir la creance pour en demander le paie- 
ment, qaand il en a plusieurs pour la mdme dette, et il peut imputer les paiements 

re9as sar la creanee qu'il pr^fdre. 

Story on Gontraots, No. 878. On tbe propriation of payment. 

La graude favour qai doit entoarer le oommeroe doit §tre ici favorable au 
demandear, oar son bat n'est pas de faire payer deux fois- la m^me or^anoe, 
mais seulement de tfiober d'avoir qnelque cboee, de temps a autre de son d^bi. 
teur malhonnlte, qui a re9a pour $1,100.50 de marchandises, sans payer an sou 
au demandear. 

Aussi, Story on BilU No. 266, pretend que les regies du oommeroe doiveot 
dtre relacbees en sa favour. '' In ccue of bilU and other negotiable instruments 
" t%e rule for the convenience of commerce u greatly rehatd and modified. " 

Da reste, Tobligation susdite, non enregistr6e, d^olare formellement qu'elle 



260 GOUB SUPJ^RIEUBE, 1877. 

^ 4-*Ai .. . 1 . — 1-1—: ! 

Dnpiiii n'op^rera pM nowUion. Or, ** la voloot^ de faire novation doit dtre d^darte " 
Q^^^ dit Poihier. Oblig. 3 part oh. 2, Nob 569, 560—11 ajoate : 

" La raison eat que penonne ne doit faoilement 6tre pr^aum^e abdiqner laa 
^' droita qu lui i^^pariiennent. " 

Tonttier, T^ 7, No. 277. 8i cr^anoier et dAiteur font changemont i one 
premiere obligation, eny ajoatant ane hypothdqoe, on nne caution on uneaCbret^, 
etc, tone ces ohangemeota ne font que d^roger k Tanoienne obligation, en ee qui 
ut eocprinU dant le dernier aetey aana faire une novation qui a'^tendra aoz objeta 
dont il ne fait paa mention. " 

' (Ici la dite obligation ne pent s'^tendre an pr^nt billet, car elle n'en parte 
point.) 

n eetd'usage dans le commerce de prendre de semblables obligations poar 
garantir nne vente ^ventuel, NohUt da compte courant, No. 211, ajonte: 

'* Cette obligation de payer an soldo ^ventnel pent dire garantie par hypoth^ 
qne. II y a mdme raison de d^ider qu'an sujet d'hypoth^qae constitn^ ponr 
surety d'un cridit ouvert et qa'ane jurUpradence unanime reconnaft prendre, 
date^dn jonr mdme de sa constitntion, on de Vinecriptian, et non dn jonr de la 
r4dli$aiion du cridit. ** 

Noblet, Loeo citato, No. 257 : S'il a ^t^ stipule nne garantie hypotb^caire 
pour sClret^ du paiement du solde, cette garantie s'appUque, non-seulement au 
soldo qui pent r^sulter de la balance du compte an moment de la ddture^ mais 
encore au solde tel qu'il sera, en definitive par suite du non-psiement des effete 
de oommerce, non encore ichtu. (Douai, 7 mai 1840.) 

0. L. 3,246. L'hypoth^ue est une esp^ce de gage, la chose hypoth^u^ 
etant oblige an paiement de la dette. 

C. L. 3,259. Quand Pobligation principale est nuUe, Thypoth^ue Test pareil- 
lement. 

■ 

C. L. 3,259. On pent donner un hypoth^que ponr nne obligation qui n'ex- 

iste point encore, et pour sdret^ d'endossement, '< et ouverture de credit, etc. " 
lai Phypoth^ue n'eziste m§me pas ; robligation qui la cr^ n'^tant pas 

enr^Btr^. 

Du reste, Chitty Ed. 1809. p. 62, maintient la doctrine soutenue par Fyre 
0. J. '^ No evidence of want of coDsideration, or other ground to impeach the 
'^ apparent value received, was ever admitted, etc." 

Che. ThUauU, avocat dn demandeur. 

Privaet et Prifantaine^ avocats du d^fendeur. 
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COURT OF QUEEN'S BENCH, 1884. 
(Appeal Sidb.) 

MONTREAL, 27th SEPTEMBER, 1884. 

Present:— -DoRioN, C. J., Monk, Ramsat, Cross, and Babt, J.J. 

REGINA 



vs. 



JOHN ROSS, for Perjury. 

Hbld : — 1. That where the alleged perjury was committed in an issue in the Circuit Court 
in which it was pro¥ed a plea had been fjled, but the record produced and 
proved in the Criminal Court did not contain such plea, no ground for new 
trial. 

2. That it is not necessarj to allege in the indictment or show in evidence that 
the subject matter of the perjury was material to the issue in which the perjury 
was committed. 

3. Where from all the circumstances it appears that the defendant may have been 
under a misapprehension as to the nature of the questions put to him or the 

jury may have been misled, the Court will, in its discretion, grant a new trial. 

Reserved case upon a conviction for perjury stated by Hon, Sir A. A. Dorion* 
trial Judge. 

On the 13th day of June inst., in the Court of Queen's Bench (Crown Side), 
the defendant, John Ross, was found guilty on a charge of perjury contained in 
the following indictment : 

'' The jurors for our Lady the Queen upon their oath, present, that hereto- 
fore, to wit, at the term of the Circuit Court holden for the District of Montreal, 
in the City and District of Montreal, on the 5th day of May, 1884, before the 
Honorable Francis 0. Johnson, one of the Judges of Her Majesty's Superior 
Court for Lower Canada, a certain issue in which one Samuel Edwards, of 
the City and District of Montreal, laborer, was plaintiff and the Canada Paoific 
Railway Company, a body politic and corporate, was defendant, in a certain 
action of damages for breach of contract, bearing the number 8694 of the record 
of the said Circuit Court, was tried, upon which trial, one John Ross appeared 
as a witness for and on behalf of the said Samuel Edwards, the said plaintiff, and 
was then and there duly sworn before the Honorable Francis G. Johnson, one 
of the Judges of Her Majesty's Superior Court for Lower Canada, as aforesaid, 
in the said Circuit Court, and did then and there upon his oath aforesaid, 
falsely, wilfully and corruptly depose and swear in substance and to the effect 
following, that he (the said John Ross) did not hire any men to work on the 
Steamship Alberta and did not hire Edwards (the said Samuel Edwards, the 
said plaintiff) to work on board the Steamship Albertm (to wit, a certain 
vessel so named that lay in the Port of Montreal last fall, and of which he (the 
said John Ross) was supposed to be eapUiin. Whereas in truth the said John 
Ross did hire several men to work on board the said Steamship Alberta in the 
month of November last, and did hire Edwards (the said Samuel Edwards, the 
said plaintiff) to work on board the said Steamship Alberta, on the 8th day of 
November, 1883, and the said John Ross did thereby commit wilful and oormpt 
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BeirinA V^^^Ui Bgainst the form of the Statute in snch case made and provided, and 
John^RoM *F**^"®' *^® peace of Our Lady the Queen, Her Crown and Dignity." 

Treffl^ Lamoutagne, Deputy Clerk of the Circuit Court, was the first witness 
examined for the prosecution, and produced the record in the case of Edwards 
VM. The C'lnadiun Pacific Railway Company, in which the defendant was chai¥:ed 
with having committed the perjury for which he .was tried. After the writ and 
declaration had been proved and read to the jury the counsel for the defence 
asked that the plea be also resd to the jury, when the witness stated that the 
plea was not in the record and could not be found, although it appeared that a 
plea had been fyled in the cause. 

The defendant, by his counsel, immediately took exception to the production 
of an incomplete record, owing to the absence of the plea, which was neither pro- 
duced nor proved. I, however, directed that the trial should be proceeded with 

At the close of the case for the prosecution the defendant submitted that there 
was no case to go to the jury : 1. Because the whole record in the cause in 
which the perjury charged was ali^d to have been committed bad not been 
proved. 

2. Because it did not appear that the matter sworn to was material to the »sue 
in the cause. 

I ruled against the defendant, who entered upon his defence, and the jury 
returned a verdict of guilty. 

The defendant then moved that the verdict be set aside, and a new trial 
ordered on the following grounds. Motion on the part of the defendant, John 
SoflB, that the verdict in this case rendered by the jury impanelled be set aside 
and a new trial ordered, for the following amongst other reasons : 

1. Because the said verdict was rendered contrary to the evidence given on 
the trial. 

2. Because at the trial the record of the case of Edwards r«. The Canadian 
Pacific Railway Company was not produced and proved in a complete state, the 
said case being the case set out in the indictment as the case wherein issue had 
been joined, wherein the alleged perjury was committed, the plea fyled by the 
defendant not having been in the said record, and not having been proved on 
the said trial. 

3. Because the facts set out in the assignment of perjury in the said indict- 
ment in this Court were not facts, matters or things required or authorised by 
any Act or law, now or at any time in force in the Dominion of Canada, or in 
the Province of Quebec, to be verified cr otherwise af^sured or ascertained by or 
upon oath, affirmation, declaration or affidavit of some or any person, in the said 
case of Edwards vs. The Canadian Pacific Railway Company, set out in the said 
indictment, wherein the perjury charged is alleged to have been committed by 
the said defendant. 

4. Because the facts, matters and things contained in the assignment of 
perjury set out in the said indictment were not facts, matters or things required 
or authorized by any law or Act now or at any time in force in the Dominion of 
Canada, or in the said Province of Quebec, t) bd verified or otherwise assured or 
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iiscertained, by or upon the oath, affirmation, declaration or affidavit of some or Regina 
any person in the said suit in the Circuit Court of Edwards vs. The Canadian j u^*i>^ 
Pacific Railway Company. 

5. Because the plea in the case of Edwards vs. The Canadian Pacific Bailway 
Company not having been produced and proved, it was impossible to decide 
what facts, matt3rs or things were required or authorised to be verified or 
otherwise assured or ascertained by or upon the oath of the said defendant. 

6. Because by the evidence of the Hon. Mr. Justice Johnson, the. Judge of 
the Superior Court holding the Circuit Court on the fifth day of May last 
past, when the said case of Edwiirds vs. The Canadian Pacific Railway Company 
oaine on for trial, and before whom the said defendant was sworn and examined, 
it was proved that the said facts, matters and things set out in the assignment of 
perjury in the said indictment contained were not facts, matters or things, 
required or authorised to be verified or otherwise ascertained or assured, by the 
oath, affirmation, declaration or affidavit of some or any person, or of the defen- 
dant, in the said suit of Edwards vs. The Canadian Pacific Railway Company 
under or in virtue of any Actor law then in force in the Dominion of Canada or 
in the Province of Quebec. 

7. Because the said verdict is contrary to justice, and a new trial will further 
the interests of justice. 

8. Because it was clearly proved that no such evidence was ever given by the 
defendant as thatcontained in the assignment of perjury in the said indictment. 

I refused to grant this motion, but, at the request of the defendant, I reserved 
for the^oonsideration of the Court sitting in Appeal the following questions : 

1. Was it necessary for the prosecution to produce and to prove at the trial 
the plea which has been fyled in the case of Edward vs. The Canadian Pacific 
Railway Company, in which cause the perjury charged was alleged to have been 
committed ? 

2. Was it necessary to prove that the facts sworn to by the defendant as 
alleged in the indictment wer material to the iraue in the cause in which the 
defendant was examined ? 

On the hearing of the cause and at the request of the defendant the reserved 
case was amended as follows : — By adding the evidence taken at the trial except 
such as had reference to the Record in the Circuit Court, and to the good 
character of the defendant. 

3. If, considering the evidence and the whole circumstances of the case, a new 
trial should be granted to the defendants. 

If the Court is of opinion that either of the above questions should be decided 
in the affirmative then the verdict should be set aside and a new trial ordered as 
prayed for ; otherwise the verdict should remain in force. 

The defendant was admitted to bail to appear at the sitting of the Court of 
Queen's Bench to be held at Montreal in the month of November next. 

Montreal, 17th June, 1884. 

(Signed), A. A. DoRiON, C. J. 
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Begina The judgment of the Court of Queen's Bench, Appeal Side, upon the reserved 

John Bom. ^'^^ above stated was as follows : 

" Afler hearing counsel, as well for the Crown as for the defendant, on the case 
reserved by the Court of Queen's Bench, sitting on the Crown Side at Montreal, 
and mature deliberation had thereon ; 

Considering that there was no error in the rulings of the Judge presiding at 
the trial against the defendant on the first and second questions reserved in the 
reserved case ; 

But considering that from the whole circumstances of the case there appears 
to have been some misapprehension as to the nature of the questions put to the 
defendant^ and as to his answers thereto, and that, owing to such misapprehen- 
sion the defendant may have been taken by surprise and the jury misled and 
that it is proper that a new trial be granted to the defendant ; — 

This Court doth set aside the verdict against the defendant, and doth order 
that a new trial do take place in due course, at the next or at any subsequent 
term, of the Court of Queen's Bench sitting on the Criminal Side at Montreal." 

D. Barry, ^^9-f attorney for private prosecutor. 
Wm. H, Kerr, Q.C, attorney for defendant. 



COURT OF QUEEN'S BENCH. 
(Appeal Sidb.) 

MONTREAL, 24th SEPTEMBER, 1884. 

Present : — Dobion, C. J., Monk, Ramsat, Gross, and Baby, J.J. 

REGINA 

V8. 

JOHN SCOTT. 

UiLD :— 1. That in a proaecution under the 32 and 33 Yic. cap. 20, sec. 25, it is not neces- 
sarj- to allege in the indictment that by the refusal and neglect of the defendant to 
Bupplj the neoesaaiy goods, etc, to his wife, her life had been endangered or her 
health permanently injured. 
2. That it is not necessary to prore upon the trial that the life of defendant's wife 
had been endangered or her health permanently injured by his neglect to provide 
her with necessary food, etc., in the absence of any allegation to that effect in the 
indictment 

The clause of the Statute upon which the case proceeded was as follows : — 
" Whosoever being legally liable, either as a husband, parent, guardian or com- 
mittee, master or mistress, nurse or otherwise, to provide for any person as wife, 
child, ward, lunatic or idiot, apprentice or servant, infant or otherwise, necessary 
food, clothing or lodging, wilfully and without lawful excuse refuses or neglects 
to provide the same, or unlawfully or maliciously does or causes to be done any 
bodily harm^to any such apprentice or servant, so that the life of such appren- 
tioe or servant is endangered, or the health of such apprentice or servant has 
been, or is likely to be, permanently injured, is guilty of a misdemeanor, and 
^hall be liable to be imprisoned in the penitentiary for any term not exceed- 
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ing three years, and not leas than two years, or to bo imprisoned in any other • Regina 
gaol or place of confinement for any term less than two years with or without hard john ^Scott 
labor. 

The following is the case as reserved by the Hon. Chief Justice Dorion : 

'^ The defendant, John Scott, was tried before me on the 10th of June inst. 
(1884), on a charge, under the 32 and 33 Vic. cap. 20, sec. 25, of having 
refused and neglected to provide necessary food, clothing and lodging for his wife, 
Elizabeth McDougall, on an indictment in the following terms : 

That John Scott, on the 19th day of April, in the year of Our Lord one 
thousand eight hundred and eighty-three, at the city of Montreal, in the District 
of Montreal, then being the husband of Elizabeth McDougall, and then being 
legally liable as her husband to provide for the said Elizabeth McDougall, his 
wife, necessary food^ clothing and lodging, unlawAilly, wilfully, and without law- 
ful excuse, did refuse and n^lect to provide the same. 

After the case for the prosecution had been dosed the counsel for the defen- 
dant submitted to the Court that there was no case to go to the jury, inasmuch 
as it was not alleged in the indictment, and it had not been proved that, by the 
neglect of the defendant to provide food for his wife, the said Elizabeth Mc- 
Dougall, her life had been endangered or her health was likely to be permanently 
injured. 

I ruled that putting the life in danger or causing a permanent injury to 
health, as mentioned in sec. 25 of the aboye-eited Act, merely applied to the 
offence contemplated in the second part of the section, namely, that of causing of- 
doing some bodily harm to an apprentice or servant, and not to the offence 
mentioned in the first part of the section, that of a husband neglecting to pro. 
vide the necessary food, etc., for his wife. 

The defendant thereupon entered upon his defence, and the jury returned a 
verdict of guilty. 

At the request of the defendant I have reserved the case for the opinion of the 
Court of Queen's Bench on the following questions : 

1. Was it necessary to allege in the indictment that by the refusal and neglect 
of the defendant to supply the necessary food, etc., to his wife, her life had 
been endangered or her health permanently injured ? 

2. Was it necessary to prove that the life of the defendant's wife had been 
endangered or her health permanently injured by his neglect to provide her 
with necessary food, etc., in the absence of any allegation to that effect in the 
indictment ? 

In the event of an affirmative answer to either of the above questions, the ver- 
dict of guilty should be set aside, otherwise it should stand. 

The defendant was admitted to bail, to appear at the next term of The Court 

of Queen's Bench holding criminal jurisdiction, and no sentence was pronounced. 

MoNTBSAL, 17th June, 1884. 

(Signed), A. A. Dorion." 

The judgment upon the above case was as follows : — '^ After hearing counsel 

as well for the Crown as on behalf of the defendant, and due deliberation had on 

the case transmitted from the Court of Queen's Bench sitting on the Crown Side 

at Montreal, — 
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fiegina It u considered and adjudged and finally determined by the Gourt now bere, 

JoluT 8eott» P^i^^^^ to ^® Statate in that behalf, ibat an entry be made in the xeoord to 
the effect that, in the opinion of the Conrt, the prooeedinga had and taken in the 
aaid Genrt at Montreal are regular ; that the mling of the judge presiding in th^ 
aaid Court of Queen's Beneh is correct, and that no reason hath been nasigoed 
by and on behalf of the said John Scott sufficient to set aside the oonvieCioo on 
the indictment in this cause. 

It is therefore ordered that the said oouTiction be and the same is hereby 
affirmed and that it do stand in full force and value.'* 

Bamsat, J., dissentiente. 

H. C* St. Pierre^ attoniey for defendant. 

C. P. Darndtan, Q.C., attorney for the Crown. 



OOUB SUPJ^BIEURE, 187a 

MONTREAL, 1 MARS 1878. 
Present : L'Hon. Juge Rainyillx. 

LOUIS SAUNDKRS, Obiiavdbur, 

TS. 

OAMB GISLIKA YOrSARD, DiraHnnnBSB ; 

IT 

FRAN9OIS DSRAGON DIT LAFRANGB it al., Tins^Aisn, 

■T 

LOUIS SAUNDSRS, OoHnsTAHT. 

Juai:— Que la cUnse d'ineaieiwMibiliU et iDoeesibilite d'an immenble insSr^ dans on 
tMlament ne a'applique pas ftm obligaUons qne le 16gataire peat encomir k 
raiaon de la dite propri^ie, mSme poor radministratioii d'icelle. 

Le demandenr avait pris one action centre la d^fenderesse, laqnelle fat 
d^bout^ en appel avec d^pcns. La d^fenderesse prit une saisie-arrSt aprte 
jugement pour lee frais, et fit sabir le loyer de la maisou k propos de laqnelle 
Taction (une saisie-gagerie) ayait ^t^ prise. 

Le demandeur contesta cette saisie et inyoqnant la clause d'insaisisFabilit^ 
comme suit : 

*^ Que la dite Dame Hypolite Corpiette ordonna par le dit testament que les 
fruits et rcTenus des biens \6ga4B oi-dessus au dit demandeur et £k la dite 
Marguerite Harnois seraient k toute fin que de droit consid^r^ comme leur 
tenant lieu d'aliment et comme autant par elle laiss^ pour etre employ^ k leur 
nourriture, entretien et Education des enfants du dit demandeur et qu'en 
cons^uence ils ne seraient saisibles ou saisissables par leurs cr^anciers pour 
qudque cause que oe soit et sous aucun pr^texte que ce puisse Stre ; que le dit 
testament a 4t6 dument enregistr^. 

'* Que la saisie a ^t^ pratiqu^ sur les locataires de Timmeuble ainsi l^u^, etc. 
Pourquoi, etc. 
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Voici le jugement de la Cour : ^- 8«xnd«ri 

Ija Cour, etc. DameVoiMrd, 

" Consid^rant que les frais ponr Ic reoouvremcnt desqacls la saisie-arrdt a ^t^ „ p^* ^^q 
^man^ en cctte onuse ont ^t6 encourns pnr le dcinandear daoa une aelion pour dit Lafraoce 
le recouTrcment du loyer de partie de la propri^t^ 4 lai l^go^, eo yerta dn * ^^ ' 
testament de feue Dame Hjpolitc Corpiette dit Fleur de Rouge, en date da 19 L- Saunders 
f^Trier 1871 ; 

*' Consid^rant que la clause d'insaiBissabilit^ et inoeesabilit^ de la dite 
propri^t^ ins^r^ dans le dit teRtament ne pout pas s'appliqner anx obligationa 
qae le dit l^taire peut encourir k raison de la dite propri^t^, mdme pour 
radministration d'icelleL 

<' Gonsid^rant que les chosca saisies-arrStto en cette cause sont les revenus 
de la dite propridt^, d^boute la dite contestation du demandeur avec d^pens." 

DotUrCj Dautre et Robidoux, avocats du demandeur contestant. 
Rc^ et BauthilHery a?ocats de la d^fenderesse. 



COUR SUPBRIEURE, 1872. 

MONTREAL, 29 FEVRIER 1872. 

Magkat, J. 
Benoit vs. Foster, John Rodqers et Anna Bodgers. 

Jueft : — Que pour faira maintenir une actiou contre les b^ritien d'un d^fnnt, U n'est pas 
D^ceasaire d'all^guer si c'est en vertu d*un testament ou par snccesaion legi- 
time que ces h^ritieni sont devenus auz droits du defUnt, mais qu'il suiBt d'al- 
Uguer qu'ils j sont 

Qu'il n'est pas non plus necessaire d'alleguer de quelle mani^re les b^ritiers ont 
acoepte la diu succession ; mais qn'il suffit d*all6guer quMls Tout acocpt^e. 

Qu'il suifit que les allegations d*une declaration donnent ouverture au droit d'ac- 
tion, sans dire comment elles le donnent; c'est-A-dire qu'il suiBt de poser la 
majeure et de tirer les conclusions, sans 6tre oblige de relater la mineure. 

Qn'il suflSt d*alleguer que des ouvrages ou des niateriaux ont ht& founis & une 
construction appartenant k un defendeur, & sa demande et requisition, sans etre 
oblige d'alleguer que les ouv rages ou materiaux ont ete deiivres ou acceptes 
par lui. 

Le demandeur all^<;ne : 

Que comnie entrepreneur il a fait pour le d^fendeur Foster et son epouac 
d^c^^, communfl en bicns, H Icur requisition, diff^rentes constructions et four ui 
des materiaux nu men tan t de $289.73. 

Que I'epouso du d^fendeur Foster est d^c^d^, laissant pour seuls et uniques 
h^ritiers les deux autrcs d^fondeuis, John Rodgers et Anna Rodgers, issus de 
son premier manage avcc Peter Rodirers, lesquels ont accepts la succession de 
leur mere et pri.s pofisession des biens dont il8 jouissaient. 

Que le demandeur est bien fondd k se pourvoir pour le reeouvrement de 
$'289.73, contre le defendeur Chnrlos Foster pour la totality de cette ditedette 
crde par lui ct Fa dite Spouse pendant leur mariage et leur communaut^, et pour 
un quart de cette dite dette contre chacun des deux autres d^fendeurs^ comme 
h^ritiers de leur dite mdre d^oMte, 
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Benoit Pourquoi il conolat k oe que les d^fendeurs soient oonjoiatemeDt ooodamn^ 

FMter ^ ^°^ payer la dite somme do $2dD.73y savoir : le dit CharleB Foster poar la 
JghnRodgers totality dc eotte dite somme, et les deaz aatres d^fendears John Bodgers et Anna 
AnnaBodseta. dodgers, poar chacan an quart de cette dite somme, savoir pour $72.04. 

Les d^fendcars ont plaids que oette action ne pouyait §tre maintenue en 
droit. 

Faroe que le demandeur n'all^ue pas que T^pouse du d^fendeur Foster soit 
d^d^ intestat ou sans testament. 

Faroe qu'il n'all^gae pas de quelle mani^re les d^fendeurs John Bodgera et 
Anna Rodgers ont accepts la succession ; 

Farce que le demandeur conclut k la con damnation conjointement dea d^fen- 
deurs, tandis que dans le libelle, il alldgue seulement le droit de reoouvrer le 

quart de la somme r^clam^ centre John Rodgers et Anna Rodgers ; 

Farce qa'il alldgue avoir un droit pour le tout centre le d^fendeur Foster sans 

dire comment il en a le droit en loi ; 

Farce que le demandeur n*alldgue pas que les ouvrages faits et les mat^riauz 
fonrnis an defendeur Foster et k son Spouse aicnt 6t6 d^livr^s k eux, ou re^us 
ou accept^s par euz. 

Farce que les conclusions ne d^coulent pas dcs premisses. 

La Cour a, le 29 fevrier 1872^ d^bout^ la defense en droit. 

Bondjf, pour le demandeur. 

Monk ds Butler, pour les d^fendeurs. 



SUPERIOR COURT, 188L 
In Rbvibw. 

MONTRBAL, 30th NOYEMBBR, 1881. 

Present : Mackat, Pafinxau, Buohanan, J. J. 

FINLAY A. McRAB, 

PiiAnrTirr ; 

vs. 

CHARLES MILLER, 

DariNDAMT. 

HaiD :— 1. Where capias is fonnded upon belief of plaintiff that defendant is about to 
abscond, and states that his reasons for so believing are " that he has been so 
informed bj A B and D that affidavit is not insafficient." 

2. That nnder the circumstances of the case proof that the defendant was not 
immediatelj about to abscond, where it appeared that he had himself declared 
that, under certain not improbable conditions, he would go to Chicago, and 
where intention to defraud was evident, was not sufficient to disprove plain- 
tiff's affidavit 

This was a review of a judgment pronounced on the Ist day of October, 1881, 
dismissing a petition to quash the capias i&sued against the defendant The 
facts as set forth in the affidavit were as follows : — 

1. The ordinary all^ations of personal indebtedness in the sum of ont 
Imsdred and ten doUars for rant. 



u 
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2. '' That the deponent has been credibly informed, has good reason to be- F. A. MoBa* 
lieve, and verily and in his conscience believes, that the said Charles Miller is obnriaTlfiUar 
now immediately about to leave the Province of Quebec and the Dominion of 
" Canada, with the intent of defrauding his creditors in general and the plaintiff 
'^in parUoular, and deponent's reasons for so believing are that he has been so 
" informed by the said John Eggar and by one Miller, of the city of Montreal, 
" agont." 

Defendant petitioned to quash the said capias in law and in fact, and one of 
the clauses of his petition was as follows :-^ 

"That the reasons stated by plaintiff for his belief that defendant was about 
'' to leave the Province of Quebec and Dominion of Canada, with intent to de- 
'^ fraud, are vague, general und totally insufficient to give ground for an arrest 
" under a capias, insomuch as the nature and extent of the information given to 
*' plaintiff is not stated, nor that they have any cauBe, or arose from statements 
'^ of defendant." The defendant in his petition further alleged that he was not 
about to abscond ; that he was in the employ of The Singer Manufacturing 
Company, as their agent in the Town of Brockville, Ontario ; and that when 
arrested he was about to proceed to Brockville to fulfil his duties as such agent 
there. 

Two agents of the Singer Company examined by the defendant swear that the 
defendant was in their employ in Brockville, Ontario, at the time he was capiased ; 
that he occupied a furnished house there ; that they had no immediate intention 
of dismissing him. 

On the other hand it was proved by plaintiff that defendant had moved his 
furniture, which was the security of plaintiff^s claim for rent, secretly, at a late 
hour on Saturday evening, and had got it out of the Province before it could be 
seized ; that he had done this with a view to defraud, and had counselled one 
Eggar, who was joint tenant and jointly responsible with him to plaintiff, to do 
the same thing ; that he had several times stated that if he did not succeed in 
Brockville he would go to Chicago and, further, that the Singer Company 
required bonds from him whieh he had difficulty in furnishing. 

The judgment in the Superior Court (Torrance, J.) was based on the follow- 
ing considcrants : 

" Considering that the defendant hath not made good the allegations con' 
^' tained in his petition, and that said petition ought to be dismissed, and that 
<< defendant hath not disproved the allegations of plaintiffs affidavit, doth dis- 
" miss, etc." 

This judgment was unanimously confirmed in Review without change of 
motives. 

Archibald dk McComUck, attorneys for plaintiff. 

Church, Chapleau, Hall dc Atwater, attorneys for defendant. 
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OTTAWA, 15th NOVEMBER, 1881. 
LAMBERT SARAZIN, 

PBTiriOVBB ; 

THE BANK OF ST. HYACINTHS, 

DuriKD AVT. 

Scire/acias. — Petition to annul the charter of a bank. 

In the matter of the petition (»f Lambert Sarazin, praying that the Attornej 
** General will prosecute before the Exchequer Court of Canada, in the name of 
" Her Majesty, the Bank of St. Hyaointhe for certain alleged infractions of its 
'^ charter, in order to declare the charter of the said Bank to be forfeited, 
** together with its rights, powers, privileges and franchises of corporation, and 
" thereby do justice. " 

Att. Gbn. a. Campbell. — This matter was argued before me on the 22nd of 
Jane by Mr. A. Lacoste, Q.C., for the petitioner, and Mr. Abbott, Q.C., for the 
corporation, and again, after the fyling of all the affidavits and documentary eri- 
denceon both sides, by Mr. Lnooste and Mr. Sicotte respectively on the 2nd inst. 
it was treated as an application for ajiat for a writ of scire facias, to be prose- 
cuted in the name of the Attorney General, but by the petitioner, though the 
petition does not so run. 

The Bank of St. Hyaointhe is a corporation created by an Act of Parliament, 
36 Victoria, chap. 13, and is domiciled at St. Hyaointhe, in the Provinoe of 
Quebec. 

The petitioner does not allege that he has suffered any prejudice by reason of 
the allied infractions of the charter ; he, in fact, avers that he is petitioning 
in the interest of the public. 

It has been pressed upon by Mr. Lacoste that the fiat of the Attornej 
G^eneral in such a case as this should go as " a matter of right *' upon the presen- 
tation of an ez-parte reasonable case by the petitioner, and thut the Bank should 
not have been allowed to file affidavits in contravention or rebuttal of the peti- 
tioner's prima /ada case ; and before entering into the facts I desire, as far as 
may be in my power, to state the principles upon which I think the Attorney 
General should be governed in dealing with an application of this kind. 

The ordinary applications in England are against patents of incorporation, 
when the Crown, through its Courts, can cancel, on sufficient ground, what the 
Crown has granted ; but, here. Parliament has incorporated the Bank, and I 
find no authority (and have asked Counsel on both sides for a reference to any) 
of a case where an English Court has assumed to annul a charter of incorpora- 
tion created by Act of Parliament. 

Beference is made by Mr. Lacoste to the Canada Joint Stock Companies' Act, 
1877, as establishing that no difference exists between charters created by let. 
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ten patent and charters granted by Parliament, because, by^the provision of L. Saiasm 
that Act, charters granted thereunder invest the Company thereby created with ^^ BB,iik of 
all the same powers, privileges, &c., ** as if it were incorporated by a special Act St ByaiciBtba, 
of Parliament, embodying the provisions of this Act and of the letters patent. '' 

That provision, it seems to me, is no more than a delegation by Parliament to 
the Governor General in Council, in certain cases, of certain of its powers, such 
powers to be exercised upon compliance by intending; corporators with the pre* 
iminary conditions laid down for that purpose. But the very fact that the Joint 
Stoek Companies* Act specially excludes banking from the purposes for which a 
charter may be granted thereunder, clearly shows that Parliament did not intend 
to delegate to the Governor General in Council its powers in respect to charter- 
ing banks, and establishes a distinction between the case of a bank incorporated 
by special Act of Parliament, and a company incorporated under the provision 
of a general Act. And even us to general patents, the powers therein contained? 
when they are laid down in enabling Acts of Parliament^ only come into life by 
^he breath of the Crown, and, tlieiefore, I think, diflfer essentially from Acts of 
Parliament creating corporations. 

Mr. Lacoste refers me to the case of Derby vg. The Queen, 12 Clarke & 
Finnelly, 520 ; but that was a proceeding against a person who had usurped an 
office created by Act of Parliament, and the proceedings did not tend to annul 
the Act but to regulate proceedings and redress a wrong committed under it. 
The Act itself remained untouched, and tiie corporation created by it was not for 
a moment in jeopardy. The reference to Blackstone 1, 502 '* Corporations." 
does not seem opposite to the point in question. 

I am aware that my predecessor^ Mr. Attorney General McDonald, in the 
case of " La Banque Nation;ile, " which held a charter granted by Act of Parlia- 
ment, gave hisyia^ upon an ex- parte application for a writ such as is now applied 
for; and that in some of the States of the Union it has been held that in this 
respect there is no distinction between charters granted under the great seal of the 
State and those granted by the Legislature. It is not a question upon which I 
need express 'an opinion ; but I think its existence increases the responsibility of 
the Attorney General before whom an application of this kind, against a charter 
granted by Act of Parliament, is made. 

The Counsel of the petitioner endeavored to minimize the discretionary power 
of the Attorney Gonerai, as far as was possible, "^and urged upon me that if, 
assuming the statements made in the petition to be true, I was of opinion that 
an infraction of the charter — one or more — had been committed, I was bound 
"«x delnto justitiae/' u^on the j»rima/aci« evidence furnished by |,the peti- 
tioner's declaration of their truth (under the Statute for Suppressing Extra- 
judicial Oaths), to grant my fiat for the writ; but such a doctrine would, in fact, 
deprive the Attorney General of all discretion, and put it in the power of any 
malevolent individual, upon an ex parte statement, to bring an incorporated 
bank — no matter of what magnitude, or with what delicate and extended inter- 
ests — before the Courts in defence of its charter, a position which, even if it 
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h. Sttttiii^^^ emei^ged from the presence of the tribunal without stain of wrong-doiog, might 
Tlia B«a»k of ^ attended with the gravest resalts to its shareholders, depositors, and oiher 
0t4l^ae&lUie. ereditors, and be reflected upon the whole community where the corporation wae 
domiciled. 

It is contended that under the provisions of article 997 of the Code of Civil 
Procedure of Lower Canada, it is my duty as Attorney General to proaecute in 
this case, in Her Majesty's name, upon security being given to indemnify Goy- 
emment against costs. The article in question is founded on C. S. L. C, oapw 
88, sec. 2, and expressly states that, in cases of violation by a corporation of its 
charters, " It is the duty of Her Majesty's Attorney General for Lower Canada 
to prosecute in Her Majesty's name, &c." It was not referred to in argument, 
but I have myself examined the Statute creating the office which I hold. It 
is Act 31 Vic, chap. 39, sec. 30, and by it the Attorney General of Canada is 
chai^^ed with the powers and duties which, by the laws of the several provinces, 
belonged to the office of Attorney General in each province up to the time wbeii 
the British North America Act, 1867, came into effect, and which laws, under 
the provision of the said Act, are to be administered and carried into effect by 
the Government of the Dominion. 

The B. N. A. Act, 1867, sec. 91, certainly confers on the Dominion exclu- 
sive legislative authority with renpect, inter alia, to banking, the incorporation 
of banks and the issue of paper money, but I can find nothing in it which im- 
poses on the Government of the Dominion the duty of administering or carry- 
ing such laws into effect ; and on me the consequent duty of prosecuting a for- 
feiture of a bank charter. 

It is the duty of the Gk>vernnient of the Dominion to administer and carry in 
effect such laws as those relating to Cnstoma and Inland Revenue and Militia, 
and 80 forth ; but laws relating to banks, save as r^ards duties imposed by the 
Banking Act on the Executive, or to be inferred from the law, are administered 
in the Province where the Bank is domiciled. No doubt if a Bank violated the 
terms of its charter, and if the public interest suffered, the Gt)vernmcnt of the 
Dominion could take proceedings to forfeit its charter ; but no duty imperatively 
devolves upon me under the language of the Statute creating my office in respect 
of such a proceeding as the present. In coming before me the petitioner must 
rely on his rights under the common law ; these rights are, I think, correctly 
kid down in the authority to which I shall thereafter refer. 

I think it would be most unfortunate if the law, as Mr. Lacoste contends, 
made it imperative upon the Attorney General, upon vl prima facie exr-parte 
statement being made out of such facts as showed a violation of the charter of a 
Bank, to grant his^So^ for a writ of ^drefaunat. 

I believe, however, that the law will not be found to be so unreasonable. 

In the first place, the Attorney General in a case of this kind, may, and I 
think should, investigate the alleged facts, allow them to be controverted by 
counter affidavits and other documentary proof, on the part of the Bank ; and 
not admit them to be established as the basis of action on his part until their 
truth shall be made manifest to his satisfaction. 
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2adly. If so established^ it would be inorabeot upon him farther to oonsider l. Bamsin 
whether they amoanted to such olear and hurtfal infiraetioa of the charter of ^^^^ ^^^ ^ 
the Bank as to warrant the machinery of the kw being set in motion, at the St Hjacinthe. 
rbk to the probable injary to the important attendant interests before referred 
to; and, — 

3dly. Whether the applicant has saflbred any prejudice by reason of the 
alleged infractions or had any priTate interest in the question he was endeavor- 
ing to raise. 

The rule is thus laid down by Lord Campbell in the Queen against the Eastern 
Archipelago Company, EUice and Blackburn^ vol. 1, p. 354 : 

'' The defendants* counsel rely upon data to be found in the books that 
''tbis^cU is matter of right. It is a matter of right to all who are justly 
'* entitled to it, but those only are entitled to it who suffer a prejudice by the letters 
'' patent and the breach of the condition upon which they have been granted. No 
'' mandamus would lie to the Attorney GK^neral to grant hiBjiat for a »cire/acia$. 
*^ If he were improperly to withhold it he might be questioned in Parliament, and 
" he might be punished for his misconduct. But upon such a complaint being 
" brought forward against him, if he could show that the applicant had no inter- 
'^ eat whatever in the subject matter, and was only actuated by spleen or male- 
'' volence, and that it was for the public advantage that the letters patent should 
'< not be assailed, instead of being punbhed, he would be applauded.'' (And 
see the judgmeot of Wightman, J., in the same case, p. 333.^ 

The facts in the case before me as presented in the petition have, upon the 
principle I have above referred to, been controverted bj the Bank and supported 
by the petitioner in numerous affidavits at great length, and he has in one of the 
supplementary affidavits stated for the first time that he was and is a shareholder 
in the Bank. It has been my duty to examine the various all^ations which 
these affidavits and the documentary evidence submitted to me with them pre- 
sent for my consideration. 

The breaches of the terms of the charter of the Bank complained of in the 
Petition are as follows : — 

Ist. Taking a higher rate of interest than the law allows to be received by 
Banks, 

2nd. Advancing money on real estate. 

3rd. Advancing money on shares of the Bank. 

4th. Advancing money on merohandiie. 

5th. Buying and selling chattels. 

6th. Buying and selling real estate. 

7th. Buying and selling shares of the Bank. 

All these breaches are averred in the petition to have taken place — denials, or 
explanations exculpatory of all are given in the affidavits fyled by the Bank, and 
re-assertions with many details and circumstances are submitted in the mass of 
counter affidavits and papers presented by the petitioner. I have caused a 
synopsia of the statements made in all these papers to be prepared and placed on 
record, but in the mean time will consider in succession each of the alleged 
breaches of the charter in the order in which tb6^ an above mentioned. 
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L. Sansiii Ist. The maximani rate of ioterest which a bftok can reoover bj proeeM of 

The Bank of ^"^ ^^ ^7 ^^^ Banking Act, fixed at seven per cent., bnt bj ezpran enactment no 

St. Hjacinthe. penalty follows its having accepted payment of a higher rate, and to forfeit its 

charter would be the extreme penalty to which it could be subjected. I do not 

think there is anything in this alleged infraction of the Bank of St. Hyaeintbe. 

2nd. Advancing money on real estate. 

There does not appear to have been any advances made on real estate ; bat 
after a debt of the ordinary character is incurred by a firm or firms, mortgages 
are taken as collateral to secure a debt already existing, giving time for the 
payment of such debts,-— and tnklng renewals of the notes or bills which repre- 
sent them at the time of the execution of the mortgages, or afterwards, is not 
contrary to law, and is not advancing money on real estate. 

3rd. Advancing money on the shares of the bank. 

The transaction with Mr. Lipp^ was, I think, a legitimate one — there was no 
reason why be should not transfer bank shares in trust to secure his endorser, 
nor why, when the paper went into default, the trustee, Mr. St. Jacques, should 
not transfer them to Mr. Beaudry, the endorser, to be sold to pay the paper. 

4th. Advancing money on merchandiie. 

5th. Buying and selling chattek. 

6th. Buying and selling real estate. 

These three alleged breaches may be considered together. The Bank of St. 
Hyaeintbe, like most institutions of the kind, on many occasions, found itself 
under the necessity of dealing with insolvent debtors, and, to make the most of 
assets of which the Bank was the beneficiary, disposed, in some cases directly, 
in others through third persons, of merchandize and other chattels belonging to 
the estate of such insolvent debtors, and in other instances bought in the whole 
assets of the estate and had the business of the insolvent carried on for a certain 
time, buying additional stock to work out that already on hand, and buying or 
paying ofF on occasions, and even as independent transactions, mortgages made 
by the debtor on real estate which had not passed under his assignment, but 
which seem to promise to help to make the estate pay the liabilities to the Bank. 
In all the transactions under these three heads referred to in the mass of papers 
before me, I found that the Bank has uniformly been in pursuit of the reooveiy 
or saving of some already existing debt and not embarking in original purchase 
or sale of merchandise or chattels in the ordinary way of buyers and sellers. Any 
one familiar with the affairs of banks in time of depression will quite understand 
how unwillingly managers are driven into such efforts to secure doabtful debts 
from danger. It is not necessary, I think, in an application of this kind and 
when the object is such as it is here, that I should find categorically that each 
particular transaction complained of is in all its details an act within the powers 
of the Bank under its charter. I do not think any bank in the Dominion could 
pass scathless through a searching investigation of that kind, but I certainly 
shall not use the discretion which the law in my judgment gives me to grant 
my fiat for a wit under which a person whn does not auer that he has suffered 
injury from any of the alleged inlractions, (although a shereholder in the Bank 
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and in a manafkotormg oompaay which the Bank advanoed money to,) shaU L. Saiaein 
seek to have the charter of the Bank declared forfeited. I may add here that f|<|^ 2|^ ^ 
whatever may he said from a banker's point of view against the alleged purchase St Hjadntbe. 
of the right of the debentures referred to in the petition, even if it were proved, 
which it was not, I think, I do not see in the transaction any violation of the 
Banking Act. 

7th. Baying and selling shares of the Bank. 

This is not established, I think, by the evidence, but many of the observations 
made nnder the preceding head applied to this — the transactions were all with 
reference to legitimate debts which the Bank was endeavoring to secure, and, 
as the Banking Act expressly gives a bank a lien on shares held by a debtor, I 
do not think effect should be given to the objection to the course pursued by 
the Bank of St. Hyacinthe in the instance set forth in the papers before me. 

Mr. Lacoste in his factum calls attention to the last Eetum to Government 
made by the bank, which shows that the Cashier hold a large amount of the 
Mock of the Bank in tru$t, and points out the danger to the public which would 
result from the Bank owning a controlling share of its own stock. I quite agree 
with Mr. Lacoste as to the danger resulting from such an absorption of stock 
by a bank, but in the present instance I cannot infer from the Beturn that the 
stock mentioned therein as held in tru$t by the Cashier is held otherwise than 
as permitted by the section of the Banking Act which gives the bank a lien on 
the stock of shareholders for overdue debts. 

Ab to the animiu by which Mr^ Sarazin is actuated in taking these proceed- 
ings, I need only remark that its nature appears to me clearly established by the 
evidence, and that the declarations produced by the petitioner do not, in . my 
judgment, rebut the conclusion that he is inspired by motives of personal vin- 
dictiveness. 

I may here remark, in passing, that there appears to me to be some force in 
the objection made by Mr. Sicotto, on behalf of the Bank, that the alleged 
infractions having all taken place before the 1st of July last, and the charter of the 
Bank having been renewed from that date by an Act of last session, no proceed- 
ings to forfeit the Bank's new charter can be taken on account of alleged viola- 
tion of the old one. 

It does not seem to me that any case is made out under the rules which I 
endeavored to lay down in the earlier part of this paper for the issue of a 
scire facidt as prayed for. Af\er a carefol consideration of Mr. Laooste's able 
and elaborate factum, and of the authorities quoted by him, the value of which 
latter has been in some degree lessened by the fact of their exact application 
not being in all cases pointed out, — and after weighing to the best of my ability 
the evidence adduced on both sides 1 am not satisfied that the officers of the 
Bank have intentionally and materiallv violated the terms of their Charter ; and 
for an immaterial or unintentional breach of the terms of a Charter the Crown 
would not at the present day seek to forfeit a charter. I think that in the Acts 
complained of they have, in dealing with real and personal property, been endea> 
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L. Sanain coring to realiie ^[wui seonritics for debts kgitimalelj dno to tho Bank. li 
TU B*nk of ^^^^ ^ ™^ lameDtable if, under saoh eiroanwitiieee, tlie Attorney Grenerml 
8t fijacinthe, was oompelled to grant his Jiai for an inqairj so ealonlated to prejndtoe the 
Bank and its bill holders, depositors and general ereditors, as well as Uie 
public in the looality where it does bnstness. I am relioTed to believe that no 
rule of law exists requiring a course fraught with so many evils to be pursued 
by the Attorney General. 
I decline to grant the prayer of the pedtioD . 
Laeoite ik Co., for petitioner. 

AhboU ds Co, and SkoUe, St Jacqu€» and R E. Fontaine, for the Bank of 
St. Hyadnthe. 



COUR DU BANC DE LA RBINB, 1871. 

JURIDIOTION CIVILS. 
MONTREAL, 6 8EPTBMBRB 1871. 

Coram Duval, Drummond, Badolbt, Monk, J. J. 

JOBL LBDUO, 

(D^tndeur en Ccur Tf^(fruuT€)^ 

Appblawt, 

IT 

AliABLB PRBVOST it ax, 

(J}$mamditKr9 en Ccur Ii^fy^eure), 

Ihtimbs. 

RegponsahUM oontract4e par une per$onne en favmur dun tiers dans It friU 
ou de lui faire obtenir du credit on des efets—Nieessiti de Vicrit—AH. 1235, 
§ 3. C. C—Staiut dts/raudes, see. 4 

Le jugement dont se plaint Tappelant a ^t^ rendu le 30 d^cembre 1860. 
(Torrance, J.) 

L'appelant ^tait poursuiyi en reoouTrement d'une somme de $481.75, balance 
r^lam^e pour eflfets et marohandises, que les intim^ pr^tendent avoir foumis 
et livr^s k Damase Leduc, Mre de Tappelant, mais pour le oompte de oe 

dernier. 

La Cour InfiSrieure n'a toutefois eondamn^ Tappelant qu'^ une somme de 
$150.64, rejetant de la demande tons ks items dn eompte des intim^ post^rieurs 
au premier juin 1868, pour les raisons teonoto dans le jugement qui est dans 
les termes suivants : 

'< The Court having heard the parties by their counsel upon the merits of 
" ibis cause, examined the proceedings, proof of record and evidence adduced, 
<< and maturely deliberated ; 

** Considering that the plaintiib have proved the material allegations of their 
** declaration, and that the defendant is indebted to them in the sum of one 
<< hundred and fifty dollars a^d sixty-four cents, beiii^; the balance set forth by th^ 
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'^ Btatemeni, pkinuflb' exhibit No. 1, less the items '* June 5, $205.49; July 3, JoelMoj^ 

" $62.20 ; July 9, $24.14 ; July 20, $49.28, which were sold suheequenUy to ^ ^^ 

<< the notice giveo by the defeodsnt, by his clerk Eugene Paradis, to wit, on or * et iL 

" about the first of June, one thousand eight hundred and sixty-eight, to the 

" effect that he was not responsible for the purchase made on hb behalf, by hia 

'' brother Damase Leduc, doth adjudge and condemn the defendant, to pay and 

'^ aatisfy to the plaintiffs, the said sum of one hundred and fifty dollars and 

** sixty-four cents, with interest thereon, from the first day of March, one 

'' thousand eight hundred and sixty-nine, date of the service of process in this 

*' cause, until paid, and costs of suit distraits to Messrs. Chapleau, BainviUe & 

'' Pr^Yost, Attorneys for plaintiff. 

L'appelant pretend que ce jugement est erron^ et que Taction des intim^ 
aurait dfi 6tre ren?oy^ non-seulement pour partie mais pour le tout. 

Ijcs marchandises dont il est question en cette cause ont ^t^ vendua ei Uvrie* 
k Damase Leduc, frdre de Tappelant, mais les intim^ pr^tendent que ce dernier 
(l'appelant) lenr a doon^ ordre de 2m charger d ton compU. 

L'appelant nie cet ordre, et pretend qu'il r^ulte de la demande mdme des 
intim^ qu'on veut le rendre responsable pour una detu de san/rhrCj qu'en droit 
cette responsabilit^ ne pent dtre ^tablie que par un ^rit (Code Civil, art. 1235 
paragraphe 3, qui reproduit la section 4 du Statut des Fraudes.) 

La demande des intim^ ne repose que sur une preuve testimoniale. Toute 
la question est done de savoir si la convention invoqu^ par les intim^, tombe 
soun I'efiet de la section 4 du Statut des Fraudes. 

En Gour Inf^rieure les intimes se sent surtout appuy^ sur deux autorit^ : 
PorjofM, Mercantile Law p. 73 et Smith, on Montracts, p. 114, s. 50. 

'' It is often difficult, dit Parsons, to say whether the promise of one to pay 
'' for goods delivered to another, is an original promise, as to pay for one's own 
" goods or a promise to pay the debt, or guarantee the promise of him to whom 
** the goods are delivered. The question may always be said to be 
** To whom did the neUer givty and was authorized to give, credit. This question 
'' the jury will decide, upon consideration of all the facts, under the direction: 
'* of the court. If, on examination of the books of the seller, it appear that he 
" charged the goods to the party who received them, it will be difficult, if not 
'' impossible, for him to maintain thai he sold them to the other party. But if 
'' he charged them to this other, such an entry would be good evidence, and if 
'' confirmed by circumstances, strong evidence that this party was the purchaser. 
'( But it cannot he condunve, for the party not receiving the goods may always 
** prove, if he can, that he was not the bujer, and that he promised only as 
** surety for the party who was the buyer ; and, consequently, that his promise 
^' cannot be enforced if not in writing. And, in general, in determining this 
*' questiot, the court will always look to the actual charact^ of the transaction, 
** and the intention of the parties.'' 

Yoici maintenant ce que dit Smith : If A says : '^ let B have goods on 
^ my account,' or ' let B have goods, and charge me with them," in theae 
^* ^aaas^ no writing would be required, bkoausjk B nsV£& would 3jb liabu 
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JoelLedac *' AT ALL; the goods being supplied on A's credit and responsibility, though 

* «** . ** handed by his directions to B." 
A. PreroBt "^ 

et al. Toat oe qne les iniim^ peuyent invoquer en favenr de lear cause, dit I'appe- 

lant dans son factum se tronve, mais avec des restrictions iktales, dans oes deux 
citations. 

lo. Les marchandises ont ^t^ charge, il est Trai, k Tappelant dans les livres 
des intim^s, mais dit Parsons, this cannot be conclusive. Bt Brovmey Statote 
of Frands, No. 198, ajoute en parlant du cr^ancier, '^ his debiting of, or pre- 
" senting the account to the defendant, is not evidence for Kim to show that he 
*^ trusted the defendant only, while in fact the goods were delivered or the 
'' services rendered to the third party, *^ Oe n'est done qu'une prfeomption et 
non une preuve, pr^somption qui a besoin d'etre soutenue par un ooDoonrs de 
oirconstances qui ne se rencontrent nullement ici, au oontraire. 

2o. On pretend que Tappelant a donn^ ordre aux intim^ de livrer des mar- 
ehandises k son frdre et de les lui charger, et qu'en tel cas la preuve testim o 
niale est admbsible. In these cases no writing would he required dit Smith, 
mais il ajoute : beoavse B (dans Tespece, 1e frere de Tappelant) nxtbr 

WOULD BB LIABLB AT ALL ! 

Ainsi, d'un c6t^, le fait de charger les marchandises au nom de F appelant, 
non-seulement n'est pas conduant, mais encore ne prouve pas en faoeur des 
intim^; et de Tautre, pour qne la oonveution, ineme telle qu'all^gu^ par les 
intim^s, puisse dtre prouy^e par temoins, il faudrait que oes demiers ettsaeat 
accept^ Tappelant pour leur seul debiteur et d^cliarg^ compl^tement Damase 
Leduc de toute responsabilit^. 

En effet, si celui k qui les eflfets ROut livres deincure responsable poor leur 
paiement, Tobligation du d^fendeur au Iiou d'etre directe et unique devient 
coUatirale; c'est un cautionnement et par suite cette obligation tombe sous 
Teffet du statut. 

Brotone, on Statute of Frauds, No. 197 dit: ^' As to the liability of the person 
'' for whose benefit the promise is made, it was laid down by Mr. Justice 
'* Buller, in the case of Matson vs Wharam, that if he be himsdfliahle at cM 
" the promise of the defendant must be in writing. If this rule be understood 
*^ as confined to cases where the third party and the defendant are liable in the 
" same way, and to do the same thing, the one as principal and the other as 
'' surety, it may be accepted as the uniform doctrine of all the cases both in 
" England and in our own country. The defendant is said to come in aid to 
" procure the credit to be given to the principal debtor. The question there- 
'' fore ultimately is, upon whose credit the goods were sold or the money 
** advanced, or whatever other thing done whieh the defendant, by -his 
" promise, procured to be done. If any credit at aU be given tothe third 
** party, the defendants promise is required to be in writing as coUa- 
'' teral. And the rule applies equally, where there is already an existing iia- 
** bility of the principal, and the evidence shows that the plaintiff, by aocept- 
" ing the defendant as surety, does not release his claim upon the principal. 
<^ Ml the cases show that it does not matter upon which of the two parties the 
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^^ pUiindff prineipaQy depend* for payment, $0 long as the third party i$ at Joel Ledne 
** aU liahle to him to do the $ame thing which the defendant has engaged to ^ Pnros 
« do.'' ' •* al. 

Eohert <m Statute of Frauds, pp. 208, 209, 210, 211, 237. 

Smith's Leading Gaaee, Birkmyr v. Darnell, p. 371 Edition aDglaise, p. 458, 
M«aiD. 

Browne cite auin, (note 4) No. 197, Dombre de decisions 'dans )e m^me 
■ens. 

Si done il r^ulte de ]a preuve en cette cause que Damase Leduo, ^tait 
•Qeanement rosponsable {at aU liable) pour les march andises ^ lui vendues 
il eat dair que la respoasabilite de Tappelant n'^tait que coUat^rale, que c'^tai, 
on catUionnementy une garantie, et que cette responsabilit^ ne peut pas dttr 
prouT^ par t^moins, mais qu'il faut un ecrit pour T^tablir. 

Or oette responsabilit^ de Damase Leduo^ ne peut pas 6tre ni^. 

Interroge oomme t^moin, il affirme formellement, non seulement qu'il le 
oonaid^rait lui-mdme comme responsable envers les intim^s, mais encore que 
oes demiers eax-mdmes le regardaient comme leur d^bitcur. 

II est Evident que Tappelant n'est rti le d^biteur des intim^s, ni mdme le 
gmrant des aTanoes faites i son fr^re ; et en supposant qu'il serai t garant, oette 
garantie tombe sous Teffet de Tarticle 1235 du Code Civil, et ne peut dtre 
prouT^e par t^moins. 

Les intim^ r^pondent : 

Nous soumettons que la convention, telle qu'all^u^ et prouv^e, ne tombe pas 
S0118 le coup de Tart. 1235 de notrc Code, et est parfaitement susceptible d'etre 
prouv^ par temoins. C'est Topinion -de tons les auteurs sur cette question, et 
oitr'autres celle de Smith dans une esp^ce sbfeolument analogue : '' If A says : 
*•* let B have goods on my account," or let B have goods and charge me with 
" them," in these cases no writing would be required, because B never^ would 
*' be liable at all ; the goods being supplied on Jls credit and responsability, 
^* though handed by his directions to B." 

Smith— On Contracts, p. 114, § 50. 

PaiBons— On Cont., vol. 2, p. 301. 

Parsons — Merc. Law, p. 73. 

En face de semblables autont^s, le doute n'est plus possible. 

Le reste de la cause n'est plus qu'une appreciation de la preuve. 

II est en preuve que Tappelant a fait payer les accomptes, par ses commis, sur 
lea avances faites k son frere. 

Toutes ces circonstance d^montrent ulairement la responsability de Tappelant; 
il J avait volenti, pour lui, de s'obliger. 

^* Ce n'est pas seulement par des paroles ou par des Merits qu'on peut faire 
** connattre son consentenientou sa volenti, on peut encore lamanifester par des 
'' flignes, par dts faits, quelquefois m^me par le silence ou V inaction, par la 
** toUrance d'un fait que Ton pouvait ou que Ton avait interSt d'emp§cher, * 

Toul., Oblig. No. 32 et 33, Note Ire. 
Journal du Palais, Fo« consentem* Tab.-G^n, 
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Jod Ledne 

J»t 



*^ Qoand il s'agit de oorrespoodance entre n^ociants, lorsqn'un marohaad ^oiit 
'' k UQ autre qn'il est d^biteur de qaelque chose, celai qui regoit la lettre et qui 
'' se tait, estprintmS en approuver le contenu tt rtconnaUre la dettej* 

Lemerle, Fins de non reoevoir, p. 391, ch. 18, S. 6, § 4. 

A plus forte raison doit-il en 6tre ainsi dans la cause aotuelle, oil il ue a'agit 
pas seulemeot d'une lettre, mais d'une succession de factures et d'^tats da 
oomptes envoj^ k Tappelant, pendant prds de deux ans. 

Voici les consid^rants du jugement : '' Consid^rant que les demaBdeurs en 
Cour Inf<^rieure (intim^) n'ont pas fait une preuve legale des faits mat^riels 
dans leur d^laration, et nomm^ment que le d^fendeur appelant ^tait eudett^ 
aux demandeurs en la somme qu'il a ^t^ oondamn^ de leur pajer par le jugement 
dont est appel. 

« Consid^rant partant que dans le dit jugement il j a erreur. 

Cette cour infirme, casse et amende, le dit jugement et d^boute Taction des 
demandeurs avec d^pens contre eux dans les deux cours. 

Jugement renven^ 
JetU et Archctmbuidt, aTOcats de T appelant. 
Duhamd ei KckinviUe, avocats des intim^s. 



COUR DE CIRCUIT. 

filGHALIEU, 1884. 

Gill, J. 

RouiUard vs. Ricard. 

JuoA : — Que le propri6taire d'un rend k ooarses est tenu de faiie les courses soirant son 
programme, sons peine de dommages envers les propridtaires de chevaax qui 
deyaient concoarir k ces courses. 

PsB Curiam : — Le d^fendeur propri^taire d'un rond de courses, avait invito 
des propri^taires de chevaux trotteurs k se rendre k son rond pour ooneourir 
anivant un programme qui se lit comme suit : ^^ Courses au trot sur le rond de 
** Hilaire Ricard, au village de la paroisse de St. Guillaume, mardi et mercredi 
'^ les 8 et 9 septembre 1885. En cas de mauvais temps, les courses seront remises 
" aux jours suivants.'' 

Le demandeur s'est rendu de Pierreville k St. Quillaume avec see deux che- 
vaux trotteurs et un homme pour en avoir soio ; et il s'est installs ches Dessert, 
hdtelier, en attendant les courses. 

II ^tait dit dans le programme qu'il j aurait des courses le 8 et le 9 et que, 
a'il faisait mauvais, elle seraient remises aux jours suivants. 

Le 8, il a fait beau. Le 9, il pleuvait ; il ne pouvait done pas y avoir de 
coniBea oe jour-lit; d'aprds le programme, elles devaient dtre remises aa kn- 
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Mais il panit que, d^s le 9, le d^fendeur avail ohercb^ k diseontinaer les 
•oonreeB et ^ les ajouroer a an ao. Mais le demandear ne s'ea est pas tenu k oela. 
II s'esi pr^Dt^, ]e 10, au rood du d^fendenr pour faire trotter ses chevanx : ]e 
rond n'^tait pas Irds beau, il 4tait affeot^ par la pluie qui 6tait tomb^e la yeille 
et le ddfendcur n'a pas touIu lui permettre d'entrer sur son rood, lui disant que 
les courses ^taient ajoum^ 4 ud an. 

Le demandeur le poursuit maintenant en dommages pour recouyrer les d^- 
penses qu'il a faites sur rinvitation du d^fendeur de se rendre i St. Quillaume 
pour conoourir auz courses faites par le d^fendeur, l^ueUes n*ont pas eu lieu. 

Le d^fendeur invoque force majeure ; que la pluie I'a empdch^ de faire cea 
courses. 

Mais, le 10, quoique le rond ne fut pas trds propiee, il dcTait laisser trotter 
les cbeyauz, suivant son programme. Et Tun des juges, M. Jasmin, qui a de 
I'ezp^rienoe dans les courses a ayerti le d^fendeur qu'il ne croyait pas que sa 
responsabilit^ ^tait ^ conyert en ajoumant les courses k un an^ oomme il le 
faisait. Je lui a dit : '^ tu deyrais platot les ijoumer i 8 jours, o'est ^yidem- 
ment trop long un an. 

Mais je considdre que m§me I'ojournement k 8 jours est centre le programme. 

Si le rond du d^fendeur ne pouyait pas supporter une journ^e de pluie sans 
4tre d^t^rior^, il n'aurait pas dt inyiter des gens k yenir trotter 1^ et il doit en 
supporter les consequences. 

Le demandeur demande, par son action, $24, de dommages. Je trouye qu'il 
n'a pu en prouyer qu'au montant de $10.00, s'appliquant auz frais de pension, 
de d^placement, temps de Thomme qui a ^t^ amen^ 1&, traverse, temps du pro- 
pri^taire des cbeyaux. Done jugement«n fayeur du demandear pour $10.00 
ayec les d^pens distraits k Mes. Germain & Germain, ayocats du demandeur. 

Germain et Oermain, ayocats du demandeur. 

A. P. Fanaue, ayocats da d^fendeur. 



Bonlllard 
Ricard« 
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EN APPSL. 
MONTREAL, 2 JUiN 1869. 

4Joram : Dutal, Caron, DauMMOND, Badglst, et Monk, JJ. 

LB REVEREND HESSIRB NAZAIRE HARDf, 

(D^tnandiur en Cour If^firievre)^ 

■T Appslast; 

HILAIRB HARPIN, 

{D4ftnd»yTen Cour Ifrf<irieuT$y) 

IvtvmA. 

Juoft :— Qa'ane action en rfiint^i^rande aara d6boat6e)i'il est proaT6 que I'immenble r6clam6 
a M d6tena k titre pr^caire, r. %. par locatioD,--«t s'il eat ^tabli qu'il n'7 a 
pas eu de yoiei de faits et dSpossession illicite et yiolente par le d6tenteur. 

Xe jugement final dont est appel a ^t^ rendu le 30 octobre 1868, k Montreal, 

Nov. Vol. 28—11. 
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Hardy p&r la majority de trois joges de la Conr Sup^rieure 8i^<!eant en BeTisioD k. 
B(?pio ^ODtr^a), ]eqael jagemeDt a confrm^ ]e jugcmcnt final qui aTait ^i6 rendu le 18^ 
janTier 1868, i Sorel par la Coar Sup^rieurc si^geant a Sorcl pour le district de 
BichelicQ. 
Ce jngemcDtest oonime siat: 

'' CoDsid^rant qn'il est en prcuve que c'cst oamme locataire dnd^fendear que 
le demaudeur a joui da terrain dont il demande la r^int^rande et que ce n^est 
que 8ur la remise du dit terrain faite par )e dit demandeur an defendeur que ce 
dernier en a pris possesnon, et que confi^qucmmenty il n'j a pas ea de la part du 
demandeur de possession utile du terrain en question, qu'il n'a pas detenu en son 
nom, mais qu'il a poss^d^ i titre pr^caire et que de la part defendeur, il n'y a pas 
eu de Yoie dc fait et d^possession illicite et Tiolcnte, dcnz ^l^ments indbpen- 
sables pour engendrer Taction en r^inf^grande qui dans la pr^nte espdoe ne 
oomp^tait pas au demandeur, a d^bout^ et d^boute le dit demandeur de sod 
action avec d^pens." 

L'aotion de Tappelant, dont il a 4i6 d^bout^, est unc demande en r^int^- 
grnnde. 

L'appelent pretend : 

'' La r^int^grande '' dit Potbier, introduction g^n^ralc auz Coutumes T. 22 
des cas posscssoircs, No. 41 '' est Taction que celui qui a ^te ddposs^^ par vio- 
'^ lence a droit d'in tenter centre le spoliateur, pour Stre r^tubli dans sa posses- 
" sion." 

Au No. 44 il ajoute ccci : " li'action de r^int^grande a lieu contre le tpolia- 
" ttur^ quand mime il serait vrcU prapriitaire de Th^ritage ; et il ne doit pas 
« mime Itre ^cout^ k ridamer son biritage et k justifier de son droit de pro- 
" pri^t^, jusqu'^ ce qu'il ait r^tabli dans la possession dc Th^ritago celui qu'il en 
^' a dipouille et qu'il lui ait paj^ les dommages et int^ilts et les depens aux- 
'' quels il a ^t^ ccndamn^ par le jugemcnt de rdint^<^randc." 

La r^intdgrande est une action possessolre d'une espdce particulilrc dispense 
de la possession annale. 

Vide. Jurisprudence du 19e Filcle ou table g^n^rale du rccucil de Sires 1791. 
k 1850 par Devilleneuve et Gi.bert, Yo. action possessoirc-r^int^grande, No. 
353 et suiv. et No. 357. 

L'articlc 947 du Code de Procedure Civile accorde un d^lai d'un an pour 
porter une telle action. 

Notre Code de Procedure Civile, art. 946 d'accord avec Tancien droit, fait 
une grande distinction entre la complaintc et la r^int^grande ; *^ en autant que 
'^ Taction de r^int^grande est accord^e 9Xi possesseur,** Sans caract^riser aucune- 
ment sa possession ;. tandis quo Taction en complainte n'est point denote k tout 
possesseur quelconqne. 
Ord. 1667, Tit, 18, art. 5. 

*^ Les deinandes en complainte ou en r^int^grande ne pourront Itre jointes aa 
** p^titoire, ni le p^titoire poursuivi, que la demande en complainte ou en r^in- 
'^ l^grande n*ait ^te termin^e, ou la condamnation parfoumie et ex^cut^e/' 
'' Defendons d'obtcnir lettrcs pour cumuler le p^titoire avec le possessolre.'' 



COUR DU BANC DE LA REINB, 1869. 283 

En supposaot pour nn instant qae Tappolant flit le looataire de Tintim^ ; ce Hardy 
dernier ayaitil le droit de s'emparer da terrain par voie de fait ? Evidemment hi^qIq 
noD ; ear alors k quoi bon Taotioa en expulsion ? k quoi bon Taction en r^silia- 
tion de bail ? 

Evidemment, le jugc a quo a fuit une fausse appr^iation dcs faits et de la loi 
en consid^rant *^ qu'il n'y a pas ou de la part du dcmundcur de possesion utile/' 
et que de la part du d^fendeur, *' il n'y a pas eu de voie de fait ct depossession 
" illicite et violente." 

Jj'intime r^pond : — 

Pour appr^cier les faits au point de vuc du droit et en faire Tupplication k ta 
pr^ente cause il est bon de rappeler ici un prtncipe I^gal, k savoir : que la pos- 
session que la loi veut prot^gcr par les actions posscssoircs est ceilc qui est inti- 
mement liee a Tid^e de propri^te, qui est Tezercice et rattri1)ut de la propri^t^. 
Ce qui fait dit ** Doraat.— Tome 2, Edit de Ecmj, Titre 7. De la Possession 
qu'on se sert assez souTcnt du* mot de possession pour significr la propri^t^ " ; ct 
vice-verga, Tous les detenteurs n'ont pas Paction possessoirc. <' Ceuz qui ne 
** po&«^dentqu'^ titre pr^cairc, eomme les locataires, par eicniplc, ont des actions 
sp^ciales pour prot^gcr leur detention, mais n'ont pas Tuotion possessoire. II 
faut quo ce soit une p>osscssion capable de faire acqudrir. Pour ccia la loi ezige 
dans 1.1 |)OS8ession certains caract^rcs sans lesqucls elle ne la considdre pas comme 
une possession utile. La loi ne protege la possession utile que pnrce qu'elle a 
en vue les int^rgts dc la propri^t^. Elle considdre cette possession dit Troplong^ 
Traits de la prescription. No. 230 ; — " Cotnme une quasi-propri^tQ, qui doit 
" pr^valoir tant que la vraie propridte n'est pas reconnue.*' Or quand un pos- 
scsseur rcconnnit un autre comme propridtaire ; quind il fait des actcs de pos- 
session qui nesont pas la manifestation d'un droit do propri^t^, mais d'un simple 
droit de jouissance pr^aire, cette possession n'est pas k (itre de proprietaire et 
ne donne pas lieu aux actions posscssoircs. D'uprds tous les autours cette pos- 
session non caract^riscique du droit de propri^t^ n'cst pas a proprement parlcr 
ce que la loi entend par possession ou saisine — elle n'est qu'une simple detention. 

'* Il n'j a dit Doniut, tome 2, titre 7, de la Possession — il^ proprement pnrler 
" qu'une veritable possession, o'ujjC cclle d'une personne qui tient une cbose k 
'^ litre de maitre, soit qu'il ezcroc son droit par lui-m§uie ou par d'autres a qui 
'* il laisse la detention." 

Liv. 4. tome 7 " D'oA il faut conclure que la vraie possession n'cst propre- 
'^ ment que cclle du maicre, et qu'cncore que d'autres que le mattre puissent 
" avoir droit dc teoir la chose en leur puissance comme le locataire, le fermier 
" I'usufruitier qui, ajant droit de jouir, doivent par consequent avoir la d^ter- 
" lion ce n'cst qn'en eux une possession emprunt^c, ou plut5t la possession du 
^* maitre qui pos.«^de par eux, le droit dc la possession ne pouvant itre siparS de 
'' la proprUtir 

Titre 7, sec. l^re. No. 8, " La simple detention d'une chose no s'appcUe pas 
" proprement possession, et ce n'est pas assez pour poss^der qu'on tienne une 
'' chose et qu'on Tait en sa puissance, mais il faut I'ayoir aveo le droit d'cn jouir 
'< et d'cn disposer com me en dtant le mattre ou ajant un juste sujct de oroira 



4C 



1284 COUR DU PANC DE LA REINE, 1869. 

V8 " qu'oo Pest. Cur cclui qni tient une chose sans avoir cc droit, s'il la tieot 

BarpLn. ** centre ia volont^ clu mattre, n'cst pas no posscsseur, niais un usufruitier ; on, 

si c*est par sa volont^, oette d^tentioD laisse au niaitre sa possession et c'est lui 

qui possMe." 

No. 10 n^lme section, " Geuz qai ne poss^dent que pr^airement, c^est-^dire 
'< comme ayant pri^ le maftre de lenr laisser la possession ne Ten d^poaillent pas 
^' mais poss^dant de son conaentement poss^dent pour lui." 

Troplong dans le oommcntaire de Tarticle 2228, traits de la prescription Nos. 
217, 218, 219, 220, 221, 222, 223, 224, et 226 adopte la m^me doctrine et dans 
une page d'une sublime Eloquence, d^montre que la possession, k la difference de 
la simple detention est celle qui est la propri^t^ en ezcrcice et que par les actions 
possessoires la loi n'a en vue de prot^r que pette possession Ik, Cons^uem- 
ment celui qui poss^de 'tout en reconnaissant qu*il ne possede pas sa propri^t^, 
n'a pas la possesssion requise pour in tenter une action possessoire, surtout contre 
rcelui qu'il a reeonnu comme maltre. 

Vide aussi mime traits de Troplong, commentaire, de Particle 2229, No. 363 
•et suivants ju8qu'au No. 368. 

En vertu desprincipes ci-haut pof^s et discut^s, la question entre Pappelantei 
Tintim^ se trouve tranch^c. L'appelant s'dtant en toute occasion reeonnu et ma- 
nifesto comme locataire ; ajant reeonnu TintimO comme propriOtaire et ayant 
reeonnu par ses actes qu'il ne jouissait pas comme propriOtaire, se trouve a avoir 
possOdO pour PintimO. II n'a OtO qu'un simple dOtenteur ; il n'a pas eu la pos- 
session utile ; con.c^quemment il n'uvait pas Taction possessoire. 

La faculty de proavcr par tOmoins les vices d'une possession est reoonnue et 
jidmisc par tons les auU^urs qui ont traitO pes mati^res. Outre les auteurs snscitOs 
Vide Troplong. Com. de Tarticte 2230 ainsi con^u. ^* On est toajours prOsumO 
*^ posH^der pour soi et i litre de proprietaire, s'il n'est prouvO qu'on a oommenoO 
'^ a poR-Oder pour autrui." Ces expressions, s't7 n'est prouv6, ne veulcnt-elles 
pas dire une preuve testimoniale comme tout autre genre de preuves qui puisse 
ddtruirc la prOaomption legale. — Troplong soutient I'affimative ''Cette pr^mp- 
" tion l^ale, dit-il s'Ovanouit dans plurieurs cas, entr'autres, lorsque la pr^ 
" soniption de la loi est dOtruite pac une prOsomption contraire plus forte." 
punod citO par Troplong eiprime la mdme opinion en disant *^ dans le doute oo 
** est censO posseder pour soi-m§me, plutdc que pour autrui 2^2iui cette pri- 
" wmptiarC n*est pas cornbattue par de plus pressantes.** DargeutrO, citO aussi 
*' par Troplong dit " Hoc tamen theorema 'interdum faillit, quum scilicet alia 
** prcBsumpHone /ortiore hoc quod prcessumption sola nitur." Carou oonfirme 
le m§me principe et soutient les pretentions du dOfendeur en termes poaitifs. II 
dit page 800, '^ mais lorsque j'all^gue qu'un tiers est proprietaire, etc., etc., oela 
** est vrai ; mais que veut I'article 2229, c'est que la possession soit continue et 
<* non interrompue, paisible, publique, non Equivoque et a titre de proprietaire. 
" Done si VEnquiUy au moyen de laquelle le prOtendu possesseur veut eiablir sa - 
" possession, apprend quo ce n'est que comme fermier, usufruitier, ou k tont 
'** autre titre pr^oaire qu'il est en possession de la chose, alors il n'a pas prouvO 
'^^ qu'il jouissait k titre de proprietaire ou k un titre. non prOcaire : alors done il 
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'' n'est pas dans les coDditioDS voulaes par la loi et son action doit dtr-e repooss^.'' Hardj- 
Gette opinion nous paralt d'aillenrs, tto., etc., jasqu'an No. 66. — ^Danty loo. Ee!nm 
cit^e dit la m§ine ohoee. Vide aussi le practicien franyab, pages 184 et 185 qui 
d^ide que des t^moins sont entendua poar prouver la poaaeaaion prdcaire. 

Ed r^tim^ Taction de Tappelant eat mal fondle, et lea jngementa de la Conr 
Snpdrienre k Sicbelien et de la Conr de B^viaion qui i'ont d^bout^e, doivent etre 
eonfirm^ en toua points. 

n est de Tessenoe nitoe de Taction en r^int^grande qu*il j ait eu d^possessioa 
yiolente. La r^integrande n'est donn^e qu'au propri^taire d^pouill^. 

L'appelant n'ajant pas ^t^ d^pouilld, mais ajant volontairement abandon n^ssv 
possession k l'appelant, son action doit encore 6tre debout^. 

Jugcmeut confirm^.. 

La/renaye et BruneaUy avocats de Tappelant. 

A. Germainj avocat de Tintimd. 
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MONTREAL, 30 AVRIL 1873. 

MacEay, Torrance Beaudry, J J. . 

JAMKS CALCOTT, Deman<Uur, 

IT 

JOSEPH ROBERT, D^fentUur / 

IT 

' JOSEPH ROBERT, Oppotant 

Juei : — Qa'il n'est pas n^eeesaire qne la ih^rif ou I'haissier Baisissant an knmeuble, fass^ 

mention dans son proems rerbBl qu'il s'eBt'rendu but I'immeable saifli. 
Qu'il n'est pas essenticl d*interpeler le d6fendear lai-m^me d'indiquer ses biens 

immobiliers, qaand le d^fenjeur n*yt pas i son domicile; mais qa*en ce 

cas la description qa'en donne une personne raisonnable de la tamille du 

difendear soffit. 
Que ( artant 11 est snffisant que le procds-rerbal de BaiaHfe fasse mention de I'inter- 

pellation faite 4 oette personne raisbnnable. 
Qa'uae telle description est eens6e fiddle si elle n>est pas eontredite. 
Que le saisi ne peat demander la nullity de lasaisie, saivant Particle 581, queponr 

cause d'eitinction compute de la dette. 
Qu'aa cas oh la dette n'est 4teinte qa'en partie, I'opposition n'aFeffetd'emptfcber 

la rente poor plus qn'il n'est dC. 
Que dans le cas oh un opposant conclat I la nollit^ de la saisie, lorsqu'll n'a droit 

qu'4 la faire r^daire, et que le demandeur ne reconnait pas I'accompte pay4,. 

mais Tent le maintien de toute la saisie, ils doivent supporter chacun leur 

frais. 

Le demandeur fait saisir par le sh^rif de Montreal un immeuble appartenant 
au d^fendeur et rupporte le bref aveo procds-verbal de rhuissier, oonstatant : qu'il 
se serait transport^ au domicile du d^fendeur, et anrait parl^ d une perscnne 
raiionnahle dttafamille^ qui lui dit que la designation du dit immeuble d^crit 
au dit proeds-Torbal ^tait oorrecte. 

L'opposant. par son opposition afin d'annuler^ demande que la saisie faite 
par le sh^rif des immeubles de Topposant soit d^clnr^ nulle, entr'autres : 

lo. Faroe que le dit opposant ne devait pas, lors de )a saisie, le montant. 
porte au bref d'ex^cution, ojant d^j^ paj^ un accompte sur le paiement; 
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Jfl8. Oalcott 2o. Parce que les proc^des de rhuissier sakissaDt ^taient irr^uliers, n'ayant 
J R^bprt ^^ r^uiSy ni obtenu la designation des immettbles saisis du d^fundciHr lai-m§me 

et ni 6i6 sur les lieux pour en prendre la dcscriptiofi lui-m§ine. 

JOB. Robert ^^ demandeur oonteste en disant qu*il n^^tait pas n^essaire que Tkuissier 
du sherif fit mention en son procds-verbal de sarsir qv'U s'^tait tran^ort^ sur 
rimmeuble du d^fendeur pour en faire la saisie. 

II est en preuve que le demandeur avait ref u, ayai»t rezecution, un aecompte 
de $10.00 du jugement. 

La Ck>ur en premiere instance (Moodelet, juge), a, le 29 Kma 1872, main- 
tenu Topposition et d^clar^ la saisie nulle. 

'' Consid^rant qu'il n'appert pas quo I'huissier ou le sherif safeissant se soit 
transport^ sur les lieux pour efifcctuer la saisie de Timmenble saisi en ectte 
cause." 

<' Gonsid^rant qu'il n'appert pas que la description de Timmeuble saisi ait eti 
donn^c k I'huissicr ou au sherif par le d^fendeur. 

Le demandeur ainterjct^ Revision et dit ent'rautres cboses dans son factum: 
• Les articles 637 et 638 C. P. C. d^torminent clairement les devoirs de Tbuis- 
sier saisissant un immeuble, ainsi que les faits que son proces-vcrbal doit eons- 
tater. 

L*art. 638, en ^nuin^rant sp^cifiquement tout oe que doit oontenir le proc^ 
verbal de saisjc, ne fait voir en aucane maoiere que Thuissier doit se transporter 
sur les lieux pour y effectuer la saisie, et cette cour dans la cause de Sen^cal vs. 
Yicnnc, le 31 octubre 1871, a d^id^ que de fait cette formality n'cst pas oeces- 
saire. ^ 

L'art. 637 cxigc qu'avant de proc^der k la saisie de rimmduble, Tofficier qui 
en est cliarg^ interpetie le d^fendcur dc lui indiquer ses biens-meubles, et qu'a- 
d^faut pr^sde telle indication ou description, Tofiieier cx^utantpeut proceder k 
saisir les bicns qui sent en possession du d^fendcur et aux risques et perils 
de ce dernier. 

Assur^ment la oi n*a pns voulu faire d^pcndrc la validity de la saisie du fait 
que rinterpcllation dcvru Itre neccsi*aireiucnt faite au d^fcndeur en personne; 
autremcnt, ce dernier n'aurait qu'^ se cucber ou e»'esquiver pour rendre illusoires 
tontes procedures sur execution. Ce que la loi a voulu, c'est d'obtenir de la 
boucbe du defendeur lui-uieme, si c'est possible, c'est-a-dire de la personne m6me 
qualifi^c d le faire, la description que I'buissier doit donner de Tlmmeuble dans 
son proo^verbal. Or dans la pr^sente cause Ic but a 4ti plcinement atteini, en 
parlant k une personne raisonnable, et personne nc se plaint que la description 
soit irreguliere. 

L*opposant dit entr*autre dans son factum : 

U est evident que si le ddfondeur ne fournit pas lui-mdme la description de 
ses immeubles, la saisie ne peut s'operer mtntalemeai aupar fiction du bureau 
du sberif ou de tout aatre endroit, mais qu'il faut une esp^e de prise de pos- 
session par rhuissier qui doit se transporter sur les lieux. 

Le Code de Procedure n'exige pas'litteralement et sous peine de nullite la 
mention de oe fait au procds-verbal, mais qaand il est ni^ la prcuve en inoombe 
au demandeur. 
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Bans tous les cas le premier moyen de ropposition seal Buffit et le demandeur Jas. Calcott 
ajant contests ToppositioD et ajant conclu it son renvoi par et simple, sans se j^ Robert 
ddsister de sa saisie poar le montaat d^}k payi, et sans offrir les frais d'opposi- RohiirL 
tioD JQRqu'alors, il est mal fond^ dans sa contestation. 

La Gourde Revision a, le 30 avril 1872, renvers^ le jogement da 29 f^^vrier 
et maintenu la saisie. " Considering the opposition of Robert unfoanded in pre- 
tending that the seizure made under the execation in this cause issued was or is 
null, because of the seizing bailiff not alledging that be went upon the land of 
defendant to seise." 

" Considering also that the payment by defendant opposant of ten dollars, as 
alledged, could and can only entitle opposant to'have the amount of the execu- 
tion against him reduced pro tantOf and to prevent the sale for more than due. 
Both adjudge that the execution referred to shall be stand reduced by said ten 
dollars, with interest." 

Dorion, Dor ion et Geoff riouy pour le d^fendeur opposantt 

MoreaUy Ouimet et St-Fierre, pour Ic demandeur contestant. 



COUR BE CIRCUIT, 1884. 

MONTREAL, 13 SEPTEMBRE 1884. 

Corm Papinbau, J, 

HENRT MARTIN GILES. is-QuxLin, 

DBVANDIUBy 
OOMTBI 

ETIENNE LALUMIERE, 

DiriHDiUB } 

ST 

LE MfiME DEMANDEUR, 

OONTRl 

EDOUARD NORMANDIN. 

JugA: — lo. Qae le demand ear te-qnalit^ a droit et quality ponr ester en jagement en eette 
cause. (Art. 19 C. P. C.) 
2o. Qn'en mati^res d'assarances mutuelles la part eontriba tire de ehaque 'assort 
poar la reparation des sinistres, n'est pas soamise k U prescription de cinq ans, 

Per Curiam : — Le d^fendeur, assure par la Compagnie dite *' Niagara Bis- 
trict Mutual Fire Insurance Com pony," et, com me tel membre de cette compa- 
gnie dont il a refu et accept^ une police sous num^ro 25,546, aprds avoir donn^ 
nne prime, partie en argent et partie en un billet fait suivant la formule ordinai- 
lement employee en pareil cas, est poursuivi par le deknandeur en quality de 
reccTcur nomm^ par la Cour de Chancelleric, en Ontario. Ce receveur a ^t^ 
Domm^ aprte mise en liquidation juiiciaire de la compagnie pour cause d'insol- 
Tabilit^. 

La compagnie avait M fond^ en 1836, sous ro[$^ration du Statut 6, Onill* 
4, ell. 18. Elle avait le droit de faire des affaires dans la Piovlnce de Qu^beci 
en Terta d'un statut du parlcmcnt de la ci-devant Province du Canada. 



288 COUE DB CIRCUIT, 1884. 

H. H. Giles ^^ ^^^^ ^^ billet de prime et de la demande d'asearance, sigoes par le d^fen- 

contw dcur, est du 14 de juiliet 1876. 
•t le m^me Le d^feodear plaide, 1. que le demandenr ne peat paa poursuirre en son 
^TOn?re*"' son propre nom ; qu'il derrait poursuivre au nom de la eonipagnie dont il n'est 
IformaQdin que I'agent )llectear. 

Ce plaidoyer ne rencontre pas le fait all^n^ dans la declaration et il ne s'ac- 
corde pas ayeo la preuve faite : le demandenr n'est pas nn agent de la compagnie, 
il est nn officier de la Conr de Cbanoellerie, nomro^ par elie en ycrtu d'ane loi 
d'Ontario, (36 Yict. cb. 44) et par elle autorisd i ponrcuivre. 

Le ponvoir de la Cour de Cliancellerie de faire cette nomination, et celni appar- 
tenant an demandenr d'agir en vertn de cette nomination, ne sont pas mis en 
question par le plaidoyer ; cette' conr n*a done pas k decider ces deux points. 

Le d4fendeur plaide, en second lieu, la prescription, par le lapse de cinq ans, 
de la cause mdme du droit d*aotion invoqu^e par le demandenr, eomme si Tao- 
iion itait fond^ sur un billet ordinaire. 

Le document sur lequel la poursuite est fondle n'est pas un billet ordinaire, 
un effet de commerce. II n'est done snjet qu'^ la prescription de 30 ans et non 
i celle de cinq ans. 

La cr^ance de la compagnie n'est pas non plus, une des cr^ances dnum^r^es 
dans Tartide 2250 de notre code ; le titre invoqu^ n'est pas un titre produisant 
des fruits naturels ou ciyils ; la cr^ance redam^e n'est pas une cr^ance produisant 
•des arrerages k ^cb^ances d^termin^es d'avance, exigibles a ^poques fixes pr^e 
termin^es comme les arrerages de rentes ou d'int^t^t. C'est une cr^ance ^ven- 
iuelle, dependant d'un fait d'incendie qui pent arriyer ou n'arriver jamais. 

Une telle cr^nce n'est pas susceptible de la prescription quinquennale ^tablie 
•comme exception seulement k la r^Ie g^tfrale; elle ne pent s'^tendre des cas 
express^ment mentionn^s dans cet article du Code k d'autres cas. Les courtet 
prescriptions sont de droit ^troit. 

On a cite de la part du defendeur, les autorit^s suivantes : 2, Alauset, assu- 
rance, p. 614, No. 585 ; 32 Laurent, Droit Civil, No. 470, p. 495 ; Queneault, 
assurance, p. 261 ; Brun et JoUiat, assurance, p. 407 ; Persil, assurance, p. 407 
«t Code Napoleon, art. 2277. En comparant le contexte des auteurs cites arec 
les passages lus k I'audience, on voit que ces auteurs sont plutdt contraires que 
faforablcs k la pretention du defendeur. 

En troisieme lieu, le defendeur plaide qu'il n'a souscrit son billet de prime et 
«a demande d'assurance que sur la representation que la compagnie etait " alors 
soWable," pendant qu'elle ne I'etait pas, et sur cette autre representation qu'il 
n'aurait jamais k payer plus de $6 k $7 par annee ; de plus, qu'il a signe un 
billet ecrit en anglais sans I'ayoir compris ; qu'il a paye $13 lors de sa demande 
d'assurance et plus tard, qu'il ne s'est ecouie que dix mois entre le moment de 
son assurance et celui de la mi«e en liquidation de la compa^ie ; 

Qn'il n'cxiste pas de repartition legale dont il soit responsable ; qu'il n'a jamais 
«u avis public ni prive d'auoune repartition legale; enfin que les allegations dela 
demande sont mal fondees en fait. 

La contestntion ayant ete Uee sur ces allegations respectives 'des parties, elles 
•ont procede k la preuve. 
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Le demandear a prodait an o«rtifioat da secretaire de la Compagnie (o'est le g n q^^ 
demandeur lui-mSme qui ^tait aeortftaire de la compagnie), ap^ifiant qu*une ^^^l^ 
repartition de $66.30, ^tant la balance non encore paj^e da billet de prime con- et le mtoe 
senti par le ddfendeur, Etience Lalumiftre, le 14 de juillet 1876, et donn^ pour ^"j^^^Jj^^ 
obtenir la police No. 26,546 ; que cette repartition couvre toute la p^riode de Normandiiw 
dar^e de cette police jusqu'il la date de telle repartition ; qa'elle est payable au 
bureau du receveur, k Ste Catherine, en Ontario, 30 jours aprds la date de I'avis 
malle par la poste ^ I'adresse du defendeur ; que tel avis a 6t6 ainsi malie, k 
Tadresse du demandeur mentionne par lui dans sa dcmande d'assurance, le 26 de 
septembre 1877, et qu'il etait alors dii sur le dit billet de prime une somme de 
(66.30 avec interet du 26 d'octobre 1877. 

Le fitatut prdcite (36 Yict., chap. 44, sect. 48) dit, que dans une poursuite 
pour recouvremcnt des repartitions, un tel certificat sera pris et re9u comme 
'prexive prima facie de son oontenu, devant toute Cour de la ProTince. 

On peut pretendre qu*un tel certificat n'a pas la meme force probante dan^la 
Province de Quebec. Le defendeur n'a pas emis cette pretention. II eziste 
d'ailleurs, dans le dossier, une autre preuve suffisante au maintien do la pour- 
suite. 

Hi convient d'ajouter aussi que le defendeur n'a pas prouve son allegation' que- 
la compagnie etait insolvable lors de son contrat d'assurance avec lui, ni qu'il ait 
signe son billet sans le comprendre. 

Le defendeur a bien pUide le defaut de repartition legale, mais il n'a signale 
aucune iliegalite speoiulcment. La Cour ne doit pas s'ocouper de les rechcrcber 
k sa place et de les signaler, lorsque lui-meme n'a pas voulu ou n'a pas pu ew 
signaler. 

Le certificat precite mentionne que les avis de repartition ont M malleiB k. 
Tadrease du defendeur. Ce dernier, probablement en voulant prouver le contraite- 
a interroge le secretaire de la compognie tout specialement sur ce fait.. Le secre- 
taire affirnie les avoir mis k la pobte lui-m@me, k Tadresse donn^e par le defen- 
deur comme etant bien la sienne. 

Le mgme secretaire ayant ete requis d'appoiter en Cour les livres de la com* 
paguie I'a fuit ct a donne le montant des pertes par rinc'cndie qui s'j trouvent 
entrees. EUcs ont ete tr^ considerables dans les deux ou trois mois qui ont 
suivi la date de la police du defendeur. 

Le fait que la repartition n'a pas ete payee, en general, par les assures de la 
Province de Quebec a determine uu dire de ce temoin, la liquidation des aflfairca 
de la compagnie. 

Les pertesi oonstatees dans les livres et detailiees dans les etats produits etles 
deficits inevitables dans les reoettes probables d'une pareille liquidation sont suf- 
fisants pour justifier I'appel de toute la balance restant due sur les billets do 
prime des assure:<. 

Les billets de prime ne portent pas, en vertu de la loi qui regit la compagnie 
en question, privilege sur tons les immcubles des membres qui les ont signes 
comme les billets de prime sous 1 'operation de notre loi des assurances mutuellcs 
dans la Province de Quebec ; les rentrees de ionds sont en consequence beau- 
ooup moins certaines et il faui faire plus large la proportion des deficits probables* 
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H. IL Giles • Le ^^fendenr n't pas prouT^ le paiemcDt des $13 qa'il pretend ayoir payees- 

eoDtn g^^ ^^ ciroODStaDces, la d^feDse du d^fendcnr ne peut Stre maiDtcnue. 

et le m&ne Le jugement de la Cour da Banc de la Heine, ai^geant en appel, dans la cause 
Demwadfeur ^^ j^ Compagnie d'Afisnranca Mntnelle de Joliette contre DupniP, qne I'on m'a 
Normandin. citi oomme pr^c^dent i suivre, a ^t^ prononc^ sons rop^ration d*une loi et 6ur 
des faits diffi^rents de ceuz de la pr^sente cause. 

Le demandeur doit done aToir jagcment 8ui?ant scs coDclasions. 

II en est de mdme dans la cause No. 4954 de H. M. Giles contre Edouard 
Normandin, oh les oiroonstanccs d^voil^es par la plaidoiric et la prcuve sont 
semblables A celles de la pi^sente cause. 

Yoioi le jugement de la Cour : 

The Court, haybg heard the parties and their witnesses and afler having 
deliberated : 

Considering that plaintiff i$^ualiU is l^ally entitled to sue defendant ia 
this cause, as he did ; 

Considering that sufficient proof was afforded by plaintiff ^-^tioZif^, to main- 
tain each and every the allegations of hb declaration in this cause, doth grant 
the conclusion thereof and therefore doth condemn said defendant to pay to 
plaintiff ii-quaUti the sum of seventy dollars and fifteen cents, to wit : fiAy-four 
dollars and forty cents, principal as assessment on defendant's premium note^ 
and fifteen dollars and seventy-five cents, interest accrueld on said amount from 
the nineteenth October, eighteen hundred and seven ty-f even, up to date of ser- 
vice of process in this cause; with interest from said last date, to wit: the 
twenty-eighth of August, eighteen hundred and eigty-two, till final payment and 
costs dUtrits to Messrs. Pr^fonUine et Major, attorneys for plaintiff i9-qwilit6. 

Fri/ontaine et Major, avocats du demandeur. 

Pagnudo et St. Jean, avocats des d^fendeurs. 



COUR SUPERIBURE, 1872. 

MONTREAL, 24 DECEMBRE 1872. 

Johnson, J. 
Lafraw^boite vs. D' Amour et divers intervenants. 

JuQi: Que lacaatlon judieatum tolvi, exig6e par I'article 29, G. €., peat I'&tre de la 
partie absente, m6me daos le cas oil d'autres parties procMant copjointeiueat 
avecelle, seraient rSsidentes dans la ProTince de Quebec, pounra que oea difG^- 
rentes parties ne forment pas une seule personne morale. 
Que dans les mdmes cas peat dtre exigte one procuration poor ester en justice 
dans la dite Province. 

Les intervenants qui sont de diffdrents payp, ayant produit Icur intervention, 1^ 
d^fcndeur produit une exce.ption dilatoire, iill^guant que parmi les intervenants 
il y en a un certain nombre d'ubsents dc la Province de Quebec et n*y ont plus 
de domicile. 
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Que de pluu, il n'est produifc aucune procuration de la part dcs dits interve- L»'rambolaa 
Hants absents sns-nommes, ^ I'effct d'autoriser quelqa'un k demander k intervenir D'Amonr 
-dans la prdi^ente cause et 4 poursuivre leurs droits en icelle. II conclut k ce ({Ma ^* ^j ^" ^ ^^ 
ia cause soit suspendue jusqu'a ce que caution soit donnee pour frab et proourus 
tion soit produite de la part des intcrvenants absents. 

Les intervenants r^pondent : 

Qu'ils dcmandent acte do la procuration qu'ils produisent. 

Que quant k la partie do la ditc exception par laquelle le d^fendeur requiert 
des intervenants un cautionnemcnt pour les frais en cette instance, les interve- 
nants all^uent que la dite intervention ajaut ^t^ faite au nom des absents, 
conjointement avec les autres intervenants qui sont tous domicili^s en la 
Province de Quebec, le dit d^Pendeur n^cst pas fond^ k demander auz dits in- 
tervenants' absents un cautionnemcnt pour les frais dc leur intervention, le d^fen- 
deur ajant une sdret^ suffisante pour ces frais par. les intcrvenants r^sidant en 
-eette Province. 

Dorion^ Dorian et Geoffrion, pour les intervenants. 

Bertrandy pour le d^fendeur. 



COUR SUPEREEURB, 1872. 

liONTREAL, 30 HAB8 1872. 

Bbrthilot, J. 

Philippe vs. DeMfnarais. 

JvQk : — Que le priz de la boisson mdme readne au verre par an restanratear, pour con- 
Bommer pendaat le repag, peut Stre recoarrte en loi. 
Que cette boisson est cens^e faire partie da repas, le priz poor ieelle ii'6taiit pat 

celoi dont la Goatume de Paris a eatendu probiber le recoavrement 
Qae la loi, en refusaat k aa anbergiste de recoavrer le montant de boUson vendue 
an Terre, n'a pas entendu comprendre la boisson qn'on consommateor prend 
pendant son repas. 

lie demandeur fait ^maner centre le d^feodeur un capiat ad reipondendum^ 
aliquant que le d^fendeur lui doit $42.00 pour pension, frais d'hdtellerie, etc. 

Le d^fendeur pretend, entr'autres, que parmi ces eoosommations se trouvent 
pour plus de $2.00 de boisson vendue au verre ; oe qui r^duirait la somme due 
^ moins de $40.00, InsufBsants pour permetire I'imanation d'un capioi, 

CKapUau A McMahon, pour le demandeur. 

Augi et Daouitf pour le d^fendeur. 
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COUR SUPlfiRIEURE, 1872. 

MONTREAL, 18 D^CfiMBRE 1872. 

Johnson, J. 
J. Bte. Robert et Aristide Ste, Marie. 

Juofi : — Que le p^re n'est pas de droit totear de son fils mineur ni teigneiir de les actions^ 
Qu'ii faut pour pounaiTre les actions d'un minenr qn'il soil pourm d'nn tatenr 

qui poursuire ^-qualit^. 
Que si le mineur n'est pas^ponrvn d'un tutenr, il fant loi en faire nommer nn ad 

hoc. 
Que le p&re ne pent eonclnre en sa faTeur k des dommagts causes but quelqu'nn 

de ses enfants que s'il etait result^ des dommages pour le p^, comme s'il 

avail 6t6 priT^ de ses services ou qu'il ent fait des depenses pour faire soigner 

son enfimt. 

Le demandenr d^lare qu*il est le pdre dc J. £te. Robert, 8on fils mineur, et 
qne comme tcl il a le droit de ponrsnivre toute r^lamation et dommages que son 
fils pent avoir sonfferts. 

Que le d^feodeur a assailli le dit fils du dcmandeur et lui iofligea des blessurea. 
qui rempichent de vaquer 4 ses affaire?. 

Que le fils du demandeur a souffert des dommages et que le demandeur es^ 
bien fond6, comme p^re de le repr^ntcr dans oette action. 

Pourquoi le demandeur conclut a ce que le dtfendeur soit eondaom^ 4 lui; 
payer $100. 

Le ddfendeur produit une defense an foods en droit, par laquelle il pretend 
que Taction ne pent se maiotenir en droit : 

Faroe que le demandeur en cette cause n'intente pas son action en quality de 
tuteur, mais en son nom, tandis que d'apr^s les alldguds, il revendique un droit 
qu'il ne pent avoir qu'en quality de tuteur ad hoc k son enfant mineur. 

Faroe qu'il n*all^gue pas qu'M soit le tuteur ad hoc de son fils, et qu'un tel 
groo^dd ne pent dtre pris que par un tuteur ad hoc. 

La Gour considdrant les moycns de la defense en droit bien fond^, maintieott 
a dite defense en droit et ddboutc I'uction. 

Ainsi jug4 en Revision dans une cuusa de Leclair centre Beaucharop. 

MaiUetj pour le demnndcur. 

Lanctdt et Lanctdtj pour le ddfendeur. 



COUR DE CIRCUIT, 1872. 

MONTREAL, 30 NOYEMBRB 1872. 
Corm ToRRANCl, J. 
Cyr v.". Cadi'eux, 
Maitree et Servitturs—Art. 1669 (7. C 

■ 

Le demandeur reclame du d^fendour la sommede $38 pour 2\ mois de salafre' 
comme domestique ou emploj^ de fcrmc — Bntr'autre s choses, le defcodeur aU^ue 
par un plaidoyer special un engagement verbal pour une ann6e au prix de $185 ; 
qu'il offre de prouver par Bon sermon t ct pretend que le demandeur ayant sans 
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raiflon Talable, malgr^ les protestations r^it^r^es du d^feadour, abandonn^ le cjr 

service de ee dernier avant I'czpiration de son eDgagement, son action doit dtre CfJltn^, 

d^boutfe. — qu'il n*j a anoun doute que d'apr^ la loi et la jnrisprudenoe ^tablie 

le servitenr qui d^serte le service de son maitre avant Tezpiration de son engager 

ment, ne peat dtre re9a k r^lamer le salaire qui pourrait lui §tre dii pour le 

temps qu'il a fait ; car le maStre* ne peut §tre tenu de payer le salaire de 

son emploj^ qn'en autant que ce dernier a rempli de son c6t^ ses obligations. 

Mais le demandeur pretend que - d'aprds Tengagement verbal allegu^ par le de- 

mandeur, il avait 6ii ezpreseement convenu, qu'il pourrait abandonner le service 

'du d^fendeur quand bon lui semblerait et que dans ce cas oe dernier sera* tenu 

de lui payer le temps qu'il aurait fait. Le d^fendeur admis en vertu de Tarticlo 

1669 du Code Civil, a prouver par son serment ]'engagenicnt all^gu^ par son 

plaidoyer, nie formellement les avancds du demandeur. De son c6t^ oe dernier 

fait entendre quatre t^motns, son p^re ct trois eoeurs, qui prouvent les allegation, 

de sa r^ponse. Le d^fendeur s'est objects k cette preuve comme ill^gales 

s'appuyant sur la seeonde partie de Tarticle di)k cit^, lequel se lit comme suit : 

'' Dans toute action pour salaire par les domestiques ou serviteurs de ferme, le 

" maitre peut, id^faut de preuve ^crite, offrir son serment quant auz conditions 

^< de rengagement et aussi sur le fait du paiement en I'aeoompagnant d'un ^tat ' 

^' d^tailie. Si le serment n'est.pas effort par le maitre, il peut lui etre 

■'^ d^f^rtf, et il at dela nature cUcieoire quant aux matieres auzquelles il est 

" restreint.'^ 

Cette objection, r^serr^e par la Cour, renferme toute la difficult^ de la cause 
Le tezte de la loi est formel et appuye sur Tautorit^ de plusieurs anciens auteura 
«it^8 par les codificateurs, et la Cour, aprte miir ezamen de la question, prononce 
«n favour du d^fendcur et d^boute Taction du demandeur. 



COUBT OP QUEBN^S BENCH. 
' (appsal bids.) 

MONTREAL, 8th MARCH, 1870. 

Coram Caron, Dbummond, Badglet, Monk, J J. 

EDWARD SPELMAN k AL, 

{PlairUifa in the C^wrt below^) 

Appillahts } 

AVO 

ANDREW ESINHART, Jr., 

(DfftTtdant in the Court below^) 

RiSPOVDIKT. 

What comtitutes a perfect acceptance and legal delivery of the goods sold. 

The appeal in this case is taken from a judgment rendered in the. Superior 
Court, at Montreal, on the 30th Judo, 1868, by which the plaintiff's action was 
dismissed with costs. 

In the month of January, 1868, the appellants instituted an action against 
the respondent, to recover the sum of $1002.89; as the price and value of si]^ 
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JS. Spelman Hundred and three gallons of htgh-wine9, and five pnncbeons containing the 
^^nd ' Bame, Rold and delivered by the said plaintifBi to the said defendant, and for 
A-EBinhartjr. which the said defendant agreed to give his promissory note at ninety days fioia 
the 20th January, 1868. 

In the declaration there follows this statement : 

That the respondent refused and neglected to give his note for the said 6ua» 
of $1002.89, although thereunto often requested. 

The respondent pleaded to this action that the agreement was, that the high- 
wines should be delivered to carters he should send for the same, whilst the 
appellants sent over the high-wines to Laprairie by their own carters, on the 
21st January, 1868 ; and that before he could examine, guage and accept delive- 
ry of the same, to wit, on the 22nd January, 1868, they were seiied as forfeited 
to Our Lady the Queen, for breach of revenue laws, ai^d taken away by officers 
of excise, and notice thereof wob given to the oppeUantM, which notice the res- 
pondent declared he produced with his plea. 

That the said five puncheons were never delivered to the respondent, and wer& 
never accepted by him, and that the said seisure by the excise officer was made 
in^consequence of fraud attempted to be practised by the appellants. 

That respondent could not oppose the entry of the excise officer nor the 
taking away of the high-wines ; and that respondent could not be held to pay 
for high-wines never delivered to him, and which, moreover, were forfeited to 
the Grown. 

Before leaving the appellants' premises, the puncheons had been guaged and 
the quantity established. 

On the other hand it is urged by the respondent, that he had not time to 
examine and guage* the five puncheons of whiskey. But the appellants allege 
that the conduct of the respondent constitutes a perfect acceptance of the goods 
sold, he having exercised the rights of a proprietor. Moreover, the sale having 
been made of the five puncheons, containing 603 gallons specifically, and their 
contents having been guaged by the appellants and found correct, so soon as that 
guaging was finished, and the punclieoas set apart as respondent's property, the 
ownership vested in him. 

Code Civil, 1472, 1474, 1492, 1493. Hanson m. Meyer, 6 East^ 214. 
Eugg v$. Minct, 11 East, 209. Lagury v$. Turnell, 2 Gamp., 240. Logan t?«.. 
Lemesuricr, 6 Moore P.C.G., 116. Brown on Stat, of Frauds, § 317, 318, 322, 
324, 330, 334. 

Having thus, as the appellants believe, satisfactorily established the fact, that 
on the 22nd of January, 1868 (the day of the pretended seisure by the excise 
officers), the whiskey, and the puncheons containing it, were absolutely the 
property of the respoodent. Tbe appellants respecfuUy call the attention of this 
court to the fact that it was the duty as well as the privilege of the respondent 
to have notiffcd the excise authoriti s of his intention to claim the said articles 
seized within one month from the day of the said seisure. The 163 Section oC 
Cap. 8, 31 Vic (Canada) is couched in the following words : 

" 163. All vehicles, goods and otiicr things seized as forfeited under thi» 
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'' Act, or any other Act relating to excise, or to trade or navigation, shall he E. Spelmaiv 

" deemed and taken to be condemned, and may be dealt with accordingly, unless ®^^'> 

'' the person from whom they were seised, or the owner thereof, do, within one A. Esinhart, jr ' 

" month from the day of seizure, give notice in writing to the seizing officer, the- * 

" collector of Inland Bovenue, in the Inland Revenue Divbion, in which such 

'' goods were seized or superior officer of Inland Bcvenue, that he claims or 

'' intends to claim the same. '* 

Here is the judgment of the CJourt below (^Mondelet, J.) 

The court having heard the parties by their counsel upon the merits of this** 
cause, examined the procecdihgs, proof of record and the evidence adduced, and 
having upon the whole maturely deliberated, considering that the plaintiffs have 
not proved the material allegations of their declaration, and, namely, that accord- 
ing to their promise and undertaking of the twentieth of January, one thousand 
eight hundred and sixty-eight, they have duly delivered to defendant the quantity 
of gallons of high-wines, by them alleged to have on the said twentieth of January, 
one thousand eight hundred and sixty-eight, been sold to said defendant. 

Considering on the contravy, that defendant has proved the material all^ations 
of his exception, and, namely, that said plaintifi& have failed to make defendant 
the legal delivery they were bound to make to him of the said high-wines. Con- 
sidering, moreover, that the defendant was, on the day that said high-wines were 
sent to him, dispossessed of said high-wines^ by the act of their being seized 
by the excise officers, for and in consequence of a violation and infringement of 
the law, with respect to said high-wines, by said plaintiffs. 

Considering therefore that plaintiffs have no right to recover from defendant 

the amount of money they sue for, nor any part thereof. The court doth 

maintain the exception pleaded by defendant, and it is adjudged that plaintiffs 

action be, and the same is dismisi-ed with costs. 

Judgment confirmed. 
(M. Justice Drummo d, diss.) 

W, H. KerTf for the appellants. 

X. Betoumai/y for the respondent. 



COUBT OP QUEEN'S BENCH. 
(appeal side.) 

MONTREAL, 9th SEPTEMBER, 1868. 

Coram Duval, C. J., Car ^n, Drummond, Badolet, J J. 

ISAAC MANNING, 

(Defendant in the Court behWf) 

Appillaht ; 

AND 

SAMUEL LEE SUNBURY, 

(Plaintiff in the Court below,) 

RiBPONDBMT. 

Purchase at a municipal sale — What the plaintiff must prove in an action 
en ccmplainte — What does or does not establish possession — Saisine posses- 
so ire. 

This is a possessory action — action en complainte — The plaintiff alleges that 
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J. Manning he was in poraeauon as proprietor of the west half of the east half of lot number 
^. L.SonbiuT ^^'^f ^^ ^^^ ^^ range of AJioot for more than a year and a day, prior to certain 
trovhU* by defendant on or about the 23rd day of Deeember, 1865, and that 
* the defendant, without his permission, and against his will, on or about the last 
mentioned date, entered upon said land and out and felled diyers trees thereon, 
and erected a building thereon ; and oonelndes in the ordinary manner that 
defendant be held to desist from said trov6{ef,and that plaintiff be maintained in 
his possession. The defendant pleads two exceptions, and a general plea of 
defense au/ondt en/aiL 

In all three of his pleas it must be observed that he does not claim any per- 
sonal possession, or right of possession, prior to the 14th day of Deoember, 1865. 
He alleges that one Joseph 8. Walton, in February, 1863, obtained from the 
Secretary-Treasurer of the Municipal Council of the County of Gompton, a 
<;ertificate of purchase of said land for taxes, and in February, 1865, said Walton 
obtained a municipal tax deed of said land ; that said Walton was in po cpcao ion 
of snid land from the date of his certificate till the 14th day of Deoember, 1865, 
when he transferred and made over his rights to the defendant, who had been 
in possession since. 

To sustain this plea it is clear that defendant was bound to show actual 
possession of said land by Walton from February, 1863, to December, 1865. He 
entirely fails to do this, but invokes section 61, sub-section 4, of the Municipal 
Act as vesting Walton with the possession. This section says the holder of the 
certificate '^may forthwith enter upon and take possession of sach lot or parcel 
of land/* This simply confers the right of possession, not actual possession. 
This right may be disputed and successfully disputed, if the proper formalitieB 
of the law have not been observed to effect an alienation or partial and conditi- 
onal alieoation, of the land. And when there is an adverse possession this 
possession permitted by this clause of the Municipal Act, cannot be taken 
/ordhlyy but the party claimiDg under the municipal title, must take his recourse 
in the same manner as if holding any other title, to eject the possessor. Even a 
sheriff's deed does not confer actual possession where there is an adverse or a 
de facto possessioa, of another, but it must be followed by a writ of possession, 
to put the purchaser into .possession of the real property acquired by him. *' 
** JSul ne peutse /aire jtutice a soi-mimey** is a maxim held sacred by the law. 

The land in question in this cause was acquired by Silas Todd, by Location 
Ticket of the British American Land Company on the 8th of January, 1865, 
and Todd entered into possession and cut timber for a saw mill owned by him, 
from year to year, on said land. On the lt)th day of July, 1864, Todd, still 
retaining the undisturbed possession which he had held for nine years, transfer- 
red his location ticket to plaintiff, ordering the British American iiand Com- 
pany to deed to plaintiff. On the first of October, 1864, the British American 
Land Company executed a deed of said land to plaintiff, which was in the form 
prescribed by the registry ordinance, and conveyed to him '' the seizin, estate, 
freehold andpo$st$sion" Yide Con. Stat. L. C, c. 37, sec. 56. Upon the 
execution of this deed the plaintiff entered into possession. 

The land in question was 50 acres adjoining the rest of plaintiff's farm, and 
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it was nn cultivated land, consequently it was not subject to the snme proofs or j Manning 
si|rns of possession as a cnltivated lot, on which crops aro grown j but plaintiflTs ^^ 
other land was not separated from it. His cattle were pastured upon it. He 
cut shinple timber upon it. He paid the taxes accruing upon it from year to 
year, and was reputed in the neighborhood and known to be the proprietor and 
in possession as such of said land. 

Mr. Walton was examined by defendant, and he does not state that he had 
ever been in possession of the land, and it is dear from his evidence that he never 
attempted to get posscspicn under his certificate, becauFC he says, '^ I did not 
understand anything about whether the certificate carried porsession or not i"" 
tut he says, '* I aAerwards took means through the defendant to obtain posses- 
sion." In this he evidently refers to the possession taken, or attempted to be- 
taken, by defendant on the 14th reccn.ber, 1865. II is clenr from his evidence 
that he made no move respecting said land till after he got his deed, which was irt^ 
February, 1865, when he offered '^ to sell his interest, whatever it might be," ta 
plaintiff. He does not seem to have had much faith in his municipal deed. In 
fact he had little occasion to have, for the other like deeds given in said mu- 
nicipality, that had been tested, proved valueless. It was a ruse on the part of 
Walton and defendant to take possession of this land forcihli/ in December, 
1865, in order if possible, to compel plaintiff to seek to eject him, and then he 
could avail himself of the lapse of two years after the purchase, after which a 
person holding posse^sicm under a municipal deed, cannot be troubled in his 
possession, and so the plaintiff would be deprived of his legal rights. In addi- 
tion to the proofs of actual possession by plaintiff, which appear most conclusive,, 
it appears- that shortly before the 14th December, 1865, the plaintiff and 
defendant, and another contiguous proprietor, had lines run by a Provincial 
Surveyor, and this 50 acres was Icunded with the rest, the defendant being 
present, and acquiescing, and this 50 acres was separated, or the line delineated 
between plaintiff and dcfendcnt. This appears by T. Francis* evidence as well 
as by the evidence of Lyman Sunbury, and the cross-examination of James ' 
Francis. Had plaintiff not fupposed that his proof was ample, he could have 
brought the Surveyor who actually vcrbaliicd this survey, and the proces verbal 
was signed by defendant as well as plaintiff. What more perfect recognition of 
plaintiff's possession could defendant have given than this? After having 
acquiesced in this survey, in a few days he boldly enters upon this parcel of 
land and erects a shanty thereon. This he did to taht possession as is evident 
from defendant's anhwer to the fourth interrogatory upon faxU et articles. 
Defendant says Mr. Walton '' gave me liberty to go forward and take possessioQ 
on it at oneOj as a quit claim^ and so forth." It is quite evident that hia 
permission to take possession was after Walton's quit chiim to him, which 
defendant alleges to have been on the 15th December, 1865. On reference ta 
Mr. Walton's evidence it will be seen[that he knew notliing of defendant's doing 
any thing on the land prior to the 14th December, 1865, when he gave him a 
receipt for money and told him to keep possession. He says defendant then, to 
wit, on the 14th December, 1865, *' told him he had sugared on the land." This 
wa the first he knew of it. 
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I. Manning Defendant has endeavored ta prove some anterior poflsession to 14th Be- 
e. L. Sanburj ^^°^^^' 1865, by trjiDg*to show that he tapped some trees on the land. This 
he does not allege, and, if proved, would avail nothing. He falls upon this 
devioe evidentlj as an afler-thoaght. It is shown by plaintiff's witnesses that 
no trees oould be foand giving indications that they were tapped upon this land 
till lost spring, and it is shown that defendant tapped trees upon plaintiff's other 
land, a few trees over the line in the woods, which plaintiff never inquired into 
or r^arded as an attempt at possession. Farmers holding wild land are not 
particular with each other about the tapping of a few strag^ing sugar tiees 
across the line upon a neighbor's land, when it does not interfere with such 
neighbor's sugar works. If any sugar trees were tapped by defendant prior to 
last spring on the disputed land, which is very questionable from the evidence, 
it was simply the tapping of a few straggling trees near to the defendant's land 
and where he was sugaring, and more trees were tapped upon plaintiff's land 
not in dispute than upon the parcel in dispute ; and it was a kind of neighborly 
liberty taken by one farmer with another, which was unknown to plaintiff, and 
perhaps would not have been objected to had it been known. The plaintiff was 
never troubled in his possession ; he paid the taxes fh)m year to year ; he held 
the title, and the land was not separated from the rest of his farm by fence ; his 
^ttle ran upon it ; he used it as he required to use it, and had all the signs of 
possession of which the nature of the moveable was susceptible. 

Fothier Proc. Civile, mot com plain te sec. iii. La possession quelqu'un aurait 
usnrp^ par violence, ou dandestinement au prejudice de celui oontro qui il 
intenterait la complainte, ou qu'il tiendrait pr^cairement de lui, ne pent pas non 
plus servir de fondement 4 sa complainte ; car, vis-a-vis de lui, il n'est pas repute 
possesseur; c'est pourquoi notre ancienne coutume Art. 369, disaitqu'on 
acquiert possession en jouissant par an et Jour nee vi, NXO clan nbg pricabio 
ab adversario." 

The question in this case is simply this : can a person who has possessed land 
under title in good faith for eleven years be /orcibljf ejected and be compelled 
to dispute another's title, or pretended title, with the advantage of p o oa e t m on 
given to his antagonist ? The maxim of the law is, '' 8polialu$ anie ammia 
reitituendus" The plaintiff was not aware that the land was advertised for 
taxes, and knew of no pretence of title in it on Walton's part till after the deed 
was given him, in February, 1865. It is plain that he could not have been 
disturbed in his possession. The plaintiff adverts to his titles, not that there is 
tL combat de litres in thb cause; there cannot be, but as signs of possesmoo^ 
defendant proves Mr. Walton's title to no purpose, because he proves no pes* 
session by Walton, and he proves no alienation from Walton to him. Poaseasion 
cannot be connected except by an alienation and a transfer of the feuuk It is 
simply a receipt which he produces and which promises, what ? Not a deed, bat 
a quit claim. Defendant in such case cannot plead Walton's rights. Walton 
could not do it by intervening in the cause. By sec. 64, sub-sec. 8, H. Act, it 
is rendered necessary before any person can be dispossessed, who po9seue$ under 
a fniunicipal $ale, to institute an action to set the sale aside by some competent 
tribunal. By 27 Yic, c. 9. sec. 11, it is required that suck action to annul a 
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sale shall be- brought urithin turo years after the adjadication. When Walton I. Manning^ 

obtained his deed two years had expired. The plaintifif knew nothing about thog ^ Sunburr 

municipal sale, and of course had brought no action to set it aside. Walton had 

DO possession . If he could by hook or by crook get possession, he could then 

set plaintiff at defiance by pleading these two provisions of the municipal law. 

If plaintiff was compelled to ^nc for possession defendant would have opportunity 

(o test the validity of plaintiff's title. This is the reason why the defendant has 

taken the course he ha^ The case of Morkill and Heath which came before the 

Court of Review has settled the principle involved in this ease. Morkill sued 

Heath for possession. It was a petitory action based upon his municipal deed. 

Heath held under a location ticket from the British American Land Company. 

fieath pleaded that the municipal sale was void for the reason of the formalities of 

the law not having been observed, and because it wjjs prematurely executed. 

Morkill demurred to this plea upon the ground that Heath had not obtained a 

judgment annulling the municipal sale under 64 sec., 4. sub. sec. of Municipal 

Act. This demurrer was maintained by Mr. Justice Short and the defendant's 

plea rejected. The case was carried into review and reversed by this court, 

una voce. It was held that Heath must have the privilege of invoking his title, 

and testing the title of his adversary. The judgment was reversed, and Heath's 

title has been since sustained, and the municipal sale held void. 

Here is the judgment of the Court below : 

The court now here sitting as a Court of Review, having heard the parties by 
their respective counsel upon the judgment rendered in Uie Superior Court in 
and for the district of Saint Francis, on the twenty-fourth day of December, one 
thousand eight hundred and sixty-six, having examined the records of procedings 
had in this cause and maturely deliberated, considering that the plaintiff hath 
proved the material allegations of his declaration, and namely : that during more 
than one year and one day previous to the institution of the present action, he 
was, and since has been, and now is, in the legal possession of the West half of 
the East half of lot number two, in the first range of the Township of Ascot, as 
in and by said declaration described ; 

Considering that the defendant hath, on or about the end of December, one 
thousand eight hundred and sixty-five, entered without any ritiht whatsoever, 
but illegally and wrongfully, par voie de /iiit, upon the said West half of the 
East half of said lot number two, and bath thereupon felled trees of value and 
to the damage of said plaintiff to the amount of ten dollars ; 

Considering, therefore, that in the said judgment of the twenty-fourth of 
December, one thousand eight hudred and sixty-six, dismissing plaintiff's action^ 
there ia an error, this Court doth reverse, annul and set aside the said judgment, 
and proceeding to render the judgment which the Court below should have ren- 
dered : 

It 18 considered and adjudged that the defendant do pay to the plaintiff the 
sum of ten dollars, with interest thereon from this day and costs as in a cause 
under one hundred pounds, and all tlie costs in this Court of Be view, distraction 
fvhereof is granted to Messrs, Sanborn & Brooks, attorneys for plaintiff. 
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I. Manning . And this CoUrt doth order that tho record bo remitted to the said Coart in the 
S. L. Sunbury. I^istrict of Saint Francis. 

rbspondent's authorities. 

'* This certificate of parchase docs not convey a legal title, but b evidecoe ot 
an equitable title to the land, and enables the purchaser to call in the legal title." 
Blackwell on Tax Titles, p. 298. . 

'* Deed creates no estoppel upon the former owner. Idem, p. 364. 

" The purchaser at a tax sale cannot recover the possession from the former 
owner or any person claiming under him in an action of forcible detainer. 
Ejection is his only remedy.'' Idem p. 492. 

'^ Beyond the power of the Legislature to declare deed conclusive evidence of 
title." Idem, p. 80. 

APP£LIJLNT*S LIST OP AUTHORITIM : 

IsT Proposition. The purchaser at a municipal sale, may, upon reeeiving- 
a certificate of sale, forthwith enter into possession ; and he cannot be dispos- 
sessed until certain formalities, wanting in thb instance, have been observed 
within a limited period, which is now past : Con. Stat, for Lower Canada, cap* 
24, 8. 61, s 8. 4, 6, 11 & 12. GonsoL Stats, for Lower Canada, cap. 24, a. 64, 
ss. 8. 27th Victoria, cap. 9, sec. 11. 

2nd Proposition. The purchaser at a municipal sale may not carry away 
timber from the land "purchased during the first year of possession, and ought; 
not to comniit waste by cutting, when he can not use it; and the same acts which 
begin may continue possession. Con. Stats, for L.C., cap. 24, sec. 61, ss. 5. 

3rd Proposition. The plaintiff in an action en eomplainte should prove 
ttnduturhed and public popsest^ion during a year and a day immediately prior to* 
the trouble alleged. Samson vs. Bolduc Rev. de J. vol. 3, p. 361, et seq. 
Cremieu Action. Pass. — sees. 296, 299 and 300. Anc. Denisart Vo Com- 
platnte, No. 14. Argou Droit Franc. Vol. 1, p. 238. Ferriere Gr. C. de Parx$r 
Vol. 1, p. 1512, No. 24, and p. 1517. Guyot vo. voi de fait, p. 600, vol. 17. 
Jourdain vt. Vigoureaux K. B. Q. 1809. 

4th Proposition. The straying of cattle does not establish possession ; there 
must be the will to possess accompanying the act of possession. Pothier Traite 
de la Po9ses, Nos. 40 and 41. 

5Tn Proposition. The alleged troubles may have been so numerous and so 
protracted as to amount to possession against even an actual possessor for a year 
and a day. Ferriere — Grand C de Paris vol. 1, p. 1514, No. 3. Code Louis. 
No. 3419. 

6th Proposition. A corporation can only possess by its officers, who in the 
present case never suw the land. Pothier, Traite'^de la Pos. No. 47. 

7th Proposition. It is merely ihe^ Saisine possessoire and not povession 
that can Se continued by la seul intention. Cremieu Actions Pos., sec. 293 ft 
294. 

8th Proposition. Possession by an ngent profits his principal and thos^ 
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who derive from him ; and titles may be produced to show the character and I. Manning 
accession of possessioD. Pothier, Trmitede la Pot. Nos. 1, 34, 52, and 54. Codcg j^ Sunbury 
Civil, No. 2192. Cremiea Actions Posses, sec. 270. Ferriere Grand Coutume 
de P, Tol. 1, p. 1524, No. 29. 

9th Paoposition. The possession of an adjudicataire is incontestable 
however short, when derived either at a judicial or a municipal sale. Ferriere 
Grand C. de P. vol. 1, p. 1525, No. 31. Consol. Stats. L. C. cap. 24. sec. 61, 
sub-sec. 4. 

10th Proposition. The judgment in a possessory action should declare who 
is possessor or dismiss action, or order the parties to proceed au petiUnre, 
Potbier Traite de la Pos. Nos. 104 and 105. Khodier QueH sur VOrd, de 
1667, p. 251. . 

11th Proposition. In case of doubt he is preferred who hajt enjoyed the 

fruits and who has the better title. Ferriere Grand C, de P. vol. 1, p. 1524, 

Nos. 28 and 29. 

Judgment confirmed.' 
(M. Justice Badqliy/ diss,) 

F, W, TerriU, attorney for appellant. 
JSanhom df Brooks, attorneys Ifor respondent. 



IN THE COyRT OF QUEEN'S BENCH. 

(appeal bide.) 

MONTREAL, 30tb DECEMBER, 1885. 

Coram Sir A. A. Dobion, C.J., Monk, Bamsat, Cboss, Baby, JJ. 

THE EASTERN TOWNSHIPS BANK, 

{De/indants in the Court below)^ 

Appellant, 

AND 

E. H. PAQUETTE, 

(PUintifin the Court below,) 

RBSPONDIirT. 

Interpretatiftn of Contract — Manner in which interest to he computed. 

The judgment from which the present appeal is taken was rendered by the 
Superior Court, at Sherbrooke, on the 28th day of May, 1884, as follows : 

** The Court having heard the parties by their rcppective counsel on the 
merits of this action, examined the record and deliberated, considering that the 
plaintiff has proved the material allegations of his declaration and, that the sum 
of four hundred and seventy-one dollars, tendered by him to the defendants on 
the fourth day of February, one thousand eight hundred and eighty-four, was all 
thatwas then remaining due and unpaid by him to defendants under the deed of sale 
from Bichard Baldwin to him, said plaintiff, of date the twenty-fourth day of Oct, 
one thousand eight hundred and seventy-one, and of the transfer of one thousand 
six hundred dollars and interest by said Bichard Baldwin to defendants, on the 
tw^nty-lSfth day of January, one thousand eight hundred and seventy-six, includ- 
ing three dollars for registration of discharge, and that plaintiff was and is 
entitled to have from defendants a full discharge of the hypotheque granted by 
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The Eastern him to the said Bichard BildwiD and traDsferrcd to the defendants, and that 
^Bank^ defendants ought to have executed said discharge when requested so to do hy the 
and ministry of J. T. L. Archambanlt, notary public, on the fourth day of Febraary. 
' last, the date of said tender, which has been repeated, and said sum of moneys 
brought into court for defendants by plaintiff, with the return of his present 
action, and wliich has been withdrawn by defendants, doth declare the obliga^ 
tion from plaintiff to Baldwin, for one thousand six hundred dollars and interest 
transferred to defendants to have been fully paid by plaintiff to defendants, and 
doth adjudge and condemn defendants to exeoute a discharge of said hypotheqae 
acquired by them as aforesaid of said Bichard Baldwin on the real property so- 
purchased by plaintiff so far as the said sum of one thousand six dollars and all* 
interest transferred is concerned, and to cancel the registration of said mortgage- 
as aforesaid of said real property bought by plaintiff, within one month from the 
service upon them of this judgment, and that in default of their so doing the 
judgment of this Court herein rendered shall avail to said plaintiff as such 
discharge ; and the court doth further condemn the defendants to pay to plaintiff 
the costs of this suit distraiU to Uessrs. Cabana & Chartier, attorneys for 
plaintiff" 

No witness has been examined in this case, which presents purely a qnestiou 
of law as to the interpretation of a contract, and as to the manner in which 
interest is to be computed. 

The following clause, taken from the deed of sale (paper No. 4 in the record) 
is the subject of dispute : 

'* This present sale was made for the price and sum of ihirty-$ix hundred 
'^ dollars with interest on the said sum from this date at ztven per centum per 
" annuniy such sum in capital and interest to be paid by payments of /our 
*' hundred dolUirs a year, the first payment on the said capital to be paid in oitft 
"year fron\ this date, and the first payment of /our Aun(fre(2 (&2^ars od tho 
*^ interest to be paid one year after the la^t payment of th i capital, and so oik 
'^ until the entire payments of the whole sum iu principal and interest be paid* 
" The five firrt payments on the capital sum representing the sum of two 
^^ thousand dollars shall be paid to Albert Knight, Esquire, of Stanstead, for 
" which the Baid vendor gives for himself quittance of so much to the said. 
^' purchaser; and the balance remaining of sixteen hufidred dollars on the 
" capital and the interest to becom''. due on the whole oapitil sum of thirty-sic 
" hundred dollirs from this date shall be due and payable to the said vendor by 
'^ payments as above stated." 

Plaintiff bought a piece of real property from one Bichard Baldwin on ihe 
24th October, 1871, and agreed to pay for it $3,600, in the manner above set 
forth. 

On the 25th January, 1876, the vendor, Baldwin, transferred the balance of 
$1,600, to the appellants. 

The transfer* reads as follows : 

'^ 4thly. The sum of sixteen hundred dollars said currency due and payable 
'* to said assignor by one Euscbe H. Paquette under and in virtue of that cer- 
<< tain deed of sale dated and passed before H. C. H. Chagnon, notary, on the 
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*^ twcnty-fourtb dnj.of October, odc thou^aQd eight hundred and scvcntj-one, and The Eastern 

"recorded in said Eegistrj Office on the 4th November, 1871 in Beg. B*, Vol. "^^^J^^'P" 

" 1, No. 270, with all the interest due to the said ai^ignor in virtue of said and 
« deed." E.B.P«iu«tt*. 

Various otlier sums were trnn^fcrrcd to nppellants under the same deed, 
amounting altogether to the sum of $6,984 ; the considerution given by the Bank 
being an equal amount of $6,984. 

The plaintiff paid to Albert Knight the $2,000 going to him, and paid to the 
appellants up to the 24th Oct., 1882, the turn of $2,400, as proved by receipts 
produced and filed. 

Plaintiff claims that under the terms of the deed tho balance due the Bank 
at date of tender and of action is $460, with inteiest on $400 from 24th 
October^ 1883; and tenders and brings into court the sum of $473 to cover this 
balance and the interest thereon as above stated and costs of regihtering discharge 
4iDd transmission, according to the requirements of Act 2148 C.C. 

By his conclusion plaintiff asks that his tender bo declared ituffieient, and 
appellants ordered to execute a discharge of the mortgage held by them. 

Api^ellants plead that tho interest was not to diminish as payments were 
made on capital^ hut that interest was to he paid on the whole $3,600 until 
the capital was finally extinguished. That is to say, that plaintiff was to pay 
$3,600 of capital and nine years interest on $3,600, which amounts to $2,268, 
finuking in all $5,866, payable iu instalments of $400 per annum. 

By this interpretation of the contract there would be due the Bank on 24th 
Oct., 1883, $1,468, or more than $1,000 above that which plaintiff claims to be 
due. 

In other words plaintiff claims that interest dots diminish by payments on 
capital, and here is the issue between the parties. 

Id the deed of sale no provision is made for interest on interest^ and by the 
express terms of the contract the annual payments are to be applied justly oc 
"Capital and afterwards on interest. 

There is no express statement that interest is to diminish as payments on 
eapital are made, but the imputation of the payments on capital must annually 
diminish the capital, which alone in the absence of a provision for interest on 
interest can bear interest. 

As the capital decreases the interest must decrease, if the rate is the same. 

Judgment confirmed. 

Doah & Beauhe, for appellants. 

lutSy Brown de French^ for respondents. 
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COTJB DU BANC DE LA SEINE 
(Ek Appkl.) 

MOKTRiAL, S3 MAI 18T0. 

Coram L*Hod. joge Caboh» IXeukmomb, Badolkt, Monk, JJ. 

P. QC TOK DIT LBMOIKB, 



P. L. MORIX, 

J. U. BEAUDRT, 

( Tien-Stun tn Cour Infhiewt, > 

■T 

DEMOISELLE LEONTINE XORIlf, 

{MUe en Ctnue en Cour In/Srieme^} 

IVTIltilB. 

Que doitprouver la femme mariU tiparU de hiens, qui ridame lapropriM dt 
hiens meubla f — Fo$$e$non vaui Itire — La riglt Nin peui-elle itre 

employie pour meUrepartU en cauee f 

Le 29 aofit 1868, un brcf de soisio-Airet aprte jugemcot fot ^mao^ eo oette 
cause, et si^^nifi^ le 31 aoiit au tiera-saisi, Joseph Ubalde Beandry, qui fit la. 
d^laratioo Baivante : 

*' Yen la fin do juin deraier, Demoiselle L^Dtiae Morin, fille da d^fendeur 
" et majeare au oieilleur de la ooonabaanee du tiera-saisi, qutttaot la maisoo de 
'' M. Peter McDonald, son onele, oii elle ^tait en pension, vint se retirer pendant 
" quelques jours dies le dit ticrB-saiM, et j apporta tons ses efiets dont elle a 
*' ensuite transport^ une partie a Longueuil ; qu'il est rest^ dans la maison da 
" tiers-saisi un piuno, un miroir, deux bancs do pied9, un petite horloge de 
'^ chemin^, un bnste en pl&tre, un petit picdc^tal en marbre, deux portrait^ 
^' deux autres cadres et deux cartes g^ographiqucs. Le d^fendeur en eette cause 
'' a dit au tiers-eaisi qu'il ^tait ie propri^tuire du miroir. Quant aux autres 
** articles, le tiers-saisi ne peut dire qui en est le ?eri table propri^taire ; mais il 
<< 8*en considdre responsable en vers la dite L^ntine Morin, & moins que la Cour 
** n'en decide autrement aprds que cette dernidre aura ^t^ mise en cause." 

Le d^fendeur fit d^faut. 

Le 22 septembre 1868, le deniandeur fit motion, en s'appujant sur oette 
declaration, que la dite L^ontine Morin fut assign^ k comparaitre devant oette 
Clour le ou ayant le 26 septembre, pour 14 et alors voir dire et d^Iarer que les 
dits effets sont la propri^t^ de son p^re, le d^Pendeur en cette cause, k moins que 
cause au contraire ne fut montr^ le dii jour 26 septembre, le tout avec depens 
centre qui de droit. 

Cette motion fut accord^e, et une rdgle, ^man^e le mdme jour, fut ^ignifi^c k 
la mise en cause personnellement et rapport^ le 26 septembre. 

Cette Demoiselle comparut le mime jour par procureur sans reserve d*aucun& 
sortc, et le 17 octobre fut fix^ pour produire sa r^ponse par ^crit. 

Yoioi Ic r^sum^ de cette r^ponse qui fut produite au jour fix6. 
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L'all^«j^tioD da demandear que lea dits cffcts eiout la propri^t^ du demandenr P, Gajon dit 
est fausse et mal fondle en autant qa'ellc s'nppUque au piaDO, et k un dca por- ^^g.^"^' 
traits, savoir : celui de la graDd'mdre de la mise en cauae, et elle nie que ces deux ^- ^' Morin, 
effeU soient la propri^t^ de bod pdre. Ccs effete sont au contraire sa propri^td j. u. Beaudrj 
ezclaaiTe ; elle Ics pose^de dopuis plusieurs anodes k titrc de propri^taire, comme j. oLelle 
fille majeure et usant de ses droits ; elle les ayait deposes elle-mdme en son h. MorisL 
propre Dom chcs le ticra-saisi. 

Ce piano lui a iti donni par $a mirtf maiutenant d^ced^, en son vivant 
a^parec de biena du d^fendeur, laqtitUe Vavait atquu de ses proprts denxerSy tt 
lepossidaU d part et devi$ de$ biens du dtftndtur^ eon mari, et ct Hi/ a environ 
huit anSj lors du manage de la soeur de la mise en cause, le portrait lui a et^ 
laifis^ par sa mere, en mourant. Qu'en d^cembre alors dernier, la mise en cause 
est all^ demeurer chcz son oncle^ Peter McDonald, ou elle s'est mise en pension 
et oil elle a apport^ ces effcts, et qu'en juin suivant cllc les a transport's chei le 
tiers-saisi. 

£lle couclut ^00 que le piano et le portrait de sa grand'm^ie <:oicnt d'clar^sa 
preprint'. 

Elle produisit, avec cette r'ponse, le contrat de mariage de Fes pere et m^re, 
oil la separation de biens est stipule avec cette clause, qui d'aillours ne fait que 
reproduire le droit commun : 

'^ Pour distinguer les biens mobilicrs que la dite future Spouse ncquerra ainsi 
'' que ceux qui lui 'cbcrront de quelque manidre que oe soit, la dite future 

Spouse devra les comtater ou les faire constater pur des invcntaires, partages, 

'tats, reyus, quittances ou autres documents, suivant le cas," on excepte son 
lingo etses bagucs etjoyauz; mais son lingt^ son argenterie et seslivres devront^ 
porter scnchiffre. 

La mise en cause ne fit done aucunc objection au mode adopts pour la mettre 
tn cause, et ses pretentions se bornercnt au piano et au portrait de sa grand '- 
mdre. Le d'fendeur ayant fait d^faut, et suivant la declaration du tiers-saisi, 
les effuts qu'il enum^re ne pouvant appartcnir qu'uu defendeur ou k sa fille 
L^ntine, il ne pouvait done y avoir difficult^ que pour ce piano et ce portrait. 

Or, le demandeur ne oontesto pas cette r^ponse quant au portrait qu'il aban- 
donnn k la mise en cause ; mais il la con teste quant au piano, eo all^guant : 

" Que ce piano n'a jamais appartenu a la mdre de la mise en cause, mais au 
d'fcndeur ; qu'il n'a pas M pay6 des deniers de sa mdre, mais de ceux de son 
p^re, le defendeur, que la mise en cause n'a jamais €t4 proprietaire dece piano; 
qu'elle n'est majeure quo depuis quclques ann^cs ; que le defendeur lui laissait 
I'nsage de oct instrument comme des autres effets mentionnes en la declaration 
du tiers-saisi, mais qu'il n'a jamais cesse d'en §tre proprietaire. II concluait au 
rejet de la dite repon'se, quant au piano et auz depens/' 

Telle est la contestation liee. La seule question k decider, entre le deman- 
deur et la mise en cause, et de savoir si le piano appartient k celle-ci ou au 
defendeur. 

La Cour Superieure debouta la saisie. Ce jugeroent fut confirme par la Cour 
de ^vision. 

La preuve du demandeur oonsiste lo. dans les presomptions de droit, quant k 
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P. Otijon dit la propriety des bicos meobles r^clam^s par one feiuine mari^, ^par^ de biens^ 

liemoine, ^^ ^^- rdialtcnt de la contestation en cette eaose, 2o dans la clause dej^ eit^ du 

P.L. Morin, eontrat de maria'^e du d^fctidcur, et dans une admia^ion de la mise en cause 

J. U. Beandrr <iu'eile aura vingt-troi.^ (23) ans on mar? 1869, de sorte qu'clle n'aurait cu que 

^} quiiiorze ans ct doini, qumd sa m^rc }ui auratt fait ce don, pulsqu'il y a plus de 

L. Morin. buit ans de cfln, rcl qii'adiuis dans la r^ponse de la mise en cause. 

Celle-ci, irivoqu.mt comnie son titre un don que sa mdre, nlors sous puissance 
de mari, lui niirait fait du piuno, alor^ qu'ellc n'avait que quatorse ans et demi, 
il Itti fallait prouvcr lo le don, ct ellc n*a jamais produit aucun ^rit, ni aucun 
t^moin k ce ^iijct, 2o que cc piano appnrtcnait r^lleroent a sa m^re ; or aucune 
preuve que Icon que n'a &>6 produite non plus sur ce point. 

D'apr^ son eontrat de maringe, Madame Morin itait tenue conntater par de^ 
inventaires, fmrtuges, ^tats, rc^us, ou quittance tous les biens mobiliers qu'elle 
pourrait ucqn^rir, ou qui lui ^cherraiunt par succession ou autrement, afin de les 
distinguer dc ccuz de son mari ; d'aillcurs, cette clause, ainsi qu'on Ta dit ne 
fait que rcproduiro le droit ronimun. 

2 Pigeau p. 197 ^* Lorsque la fern roc (s^pnr^e de biens) domcure avec son 
*^ mari, et acqiiicrt des mcublcs, ellc doit prendre quittance du priz, de ceuz qui 
*' les lui vendent, pour prouver sa propriiU aux crianoien (jlu mari, qui pr^ 
'' tcndraient que ces meubles apparticnncnt 4 celui-ci ; et il faut que ocs quit- 
" tances soicnt devant notaires, ou si elles sont sous seing-priv^ qu'clles soient 

*' contr61^cs, pour qu'elles aicot une date ccrtaino, et que les cr^uicicrs ne puis- 
" sent pQS dire qu'on les a fubriqu^^, lor.<qu*iIs out pnursuivi le mari, pour faire 
" passer les effct;» de cclui-ei sous le nom de ea femuie et les scu^traire auz con- 
" traintes, etc., etc." 

Telle est la doctrine de tous les auteurs sur la mati^re ; il suffira de citer 
Duplessis, communauUy Livre 2, cli. 2, comment la sociiU se dlssout 

13 Toullicr, No. 112, p. 178, 9— vol. 14 No. 24, p. 28. 

L'Honorable juge Mondulct a pi^tendu que la mise en cause n'avait pas 6t4 
assign^ convenablement, et quo sa contestation ne pourrait pas la lier pour oette 
raison ; il a ^t^ jusqu'^ <\uii\\^er d^-xotique le mode employe par le dcmandeur, et 
qui a consiste dans une r^glo nisi. Lo dcmandeur soumet que cc procede n'esi 
pas tout-4-fait inconnu dans ce pays, oii il a ^t^ importe probablement depuis l.-i 
conqu^re ; tous les jours du tLTiuc de la Cour de Circuit, de la Cour Sup^rieurc, 
m§me quelquefois de la Cuur de Bevision, comme dans la cause dc Biymond et 
Lanctdt, et souvent de la Cour d'Appel, on voit des regies nisi dcmanddes ct 
accorddes dans toutes sortes de circonstances ; dans une cause presqu'analogue a 
celle-ci, otl I'un des avocats du dcmandeur ^tait concorn^, et qui a paroouru tous 
les degr^s do juridiction (No. 2304, THon. J. R. R>lland vs, Kienkowski ct 
divers, T. S.), le proc^^l^ du dcmandeur a 6te adopts pour mettre une partic 
en cause, et il a parfaitemont pris raciue dans le pays. (Voir d'ailleurs Figeau, 
p. 290, No. 2. de la mise en cause, 

L'intim^e demande, de son c6t^, la confirmation des dcuz jugements, pour les 
raisons suivantes : 

lo. Farce que Tappelant n'a nullement prouv^ que le<^ mcublcs en question et 
notamment le piano, fussent la propriety de I'intim^ Fierre L. Morin, malgr^ 
qu'il ruffirm&t dans sa r^^le Nisi ct dans sa contestation de la declaration de la 
'dite mise en cause, rintim^e Dolle L^ontine Morin. 
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2o. Parce que d'aprds la lot da poyB, postesnon valant litre en fait de men- P. Gujon dit 
blcs, la dite intim^ey est, v^ radmission 4 oet effet de Tappelant, seule propria- Lemoiae, 
taire du piano en qaostion, jnaqu'^ preaye da contmire. ^ P. L. Morin^ 

3o. Paree que faute de preave par Fappelant, la dite intim^ n*^tait pas tenue j jj^ Beaadij 
en loi de faire aacune preave de sa d^laration en r^ponse i un proe^d^ aiiesl ^ ^} „ 
etrange et peu connu qac la r^gle Nx$i pnso et eujaoee centre elle pour la forcer l. Moria. 
i venir declarer on dire ponrquoi aa propri^t^ ne sera pas d^iar^ 6tre celle d*une 
autre personne. 

4o. Enfin, poroe que les dita jugcments sout confortncs i la loi ct au fait dans 
esp^e. 

Jugement confirm^. 

Barnard et Pagnuelo, avoeats do Tappelant. 

JetU et ArduimbaitUy aTooats de rintim^e. 



COUR DU BANC DE LA RELNB. 
(En Appel.) 

MONTREAL, 8 MARS 1870. 

Coram les hon. juges Caron, Drummond, Badqelt, Monk. 

CHARLBS FALARDEAU, FILS, 

{Di/endeur en Cour I^fSrieure^ 

Appblamt, 

IT 

dibudonn£ ARCHAMBAULT, 

(Demandiur en Cour I^/irieuref) 

IsTiuk. 

Svhrogation formellt, — Svhrogatum Ugale — Art, 1156, C. (7. 

Le jugement, longuement motiv^, rendu par la Cour do Circuit pour le district 
de Montreal, sous la pr^sidence de Fbonorable jogc Torrance, le 31 mars 1869, 
expliqne suffisamment la nature de la contestation ^Ict^ entrc les parties en cette 
cause. Yoici en quels termes ce jugement est con^u : 

" The Court having heard the parties bj their Counsel, upon the merits of this 
'* cause^ exomined theproccedingp, the eyidcnce and proof of record, and having 
" on the whole duly deliberated : Considering that plaintiflF is entitled to a 
" subrogation in the rights of Xa Sociiti de Construction Canadienne de Mon- 
'' trial for one hundred dollars and interest from the fii*st May 1867, which the 
" defendant hath not yet given biro ; 

" Considering that the plaintiff hath been obliged to' disburse ten dollars for 
*^ the co^t of a protest made necespary by the default of the defendant; 

" Considering that the defendant hath failed to prove the material allegations 
*^ of his di/ense^ doth condemn defendant to pay to plaintiff the sum of $113 
'^ with interest from the thirteenth of May 1868, date of the 'service of 
" process : — unless the said defendant choose rather, within eight days after 
*^ signification of a copy of this judgment, furnish at his own costs to the 
'^ plaintiff', as well the certificate of the registrar of Montreal/ mentioned in the 
'' declaration, as the subrogation also mentioned in said declaration, of the 
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Charles '' rights of tlie said SocUti de Con$truetion Canadienne de Montrial, so that 

Falardean, fii8 « jj^^ Leclaire mentioned in said declaration and in the pleadings in this cause, 

^DieudoQD^ '' may be constrained to Uie payment of the said sam of one hundred dollars 

Arc ambaa . ^^ ^^^ interest as aforesaid, and in that case to pay to plaintiff the sum of thir- 

'' teen dollars only, for the cost of said protest and the other disbursement 

" incurred by said plaintiff: — With costs of this action against defendant in any 

'* case, distraits to McHsieurs Bondy & Fauteuz, attorneys for plaintiff. 

'' And the Court doth reject the farther conclusions of plaintiff's declara- 
" tion." 

II s'agissait done, dans oette cause, d*une somme de cent piastres que Tap 
pelant disait lui Itre due par un nomm^ £lie Leclair, a I'acquit duquel il aurait 
pay^ ce men tan t a la Soci^t^ de Construction Canadienne de Montreal, et qu'il 
ayait ensuite transport^e ^ I'lntini^, en s'obligeant envern ce dernier de lui faire 
donner une subrogation des droits de la dite Soci^t^ de Construction, de manidre 
4 pouvoir contraindre le dit Elie Leclair au remboursement de cette 8omm& 

I/acte du 14 janrier 1868, re^u derant le notaire Mathieu, 4 Montr^l, par 
lequel Tappelant avait c^d^ et vendu k Tintim^ di verses rentes constitutes et cr^ 
ances, avec protnesse de garantie do tons troubles et empdchements quelconques, 
s'ezprime ainsi 4 Tegard de la cr^ance dont il est question en cette cause : 
*' Neuvidmement enfin, une sorame de cent piastres du eours aotuel, due et 
*^ payable au dit c^dant dans trois ann^es k compter du premier mai dernier 
'' (1867), avec int^rSt i raison de six pour cent payable tous les six mois k 
'' compter du premier novembre dernier (1867), par Elie Leclaire, charpentier, 
" demeurant au village St Henri, pour autant que le dit vendeur a pay^ 4. son 
*^ acquit et d^oharge k \a Soci^te de Construction Canadienne de Montreal, k 
^* compter d'unc obligation oonsentie a la dite Soci^t^ de Construction devant 
'' maitre N. G. Bourbonnidre et son confrere notaires, en date du 20 f6vrier 1861, 
^( s^obligeant le dit vendeur de faire donner au dit aoqu^reur une subrogation des 
<' droits de la dite Sooi^te de Construction, de mani^re k pouvoir obliger le dit 
" Elie Leclaire au remboursement de la dite^mmo de cent piastres avec interet 
^' comme dit est, le tout aux frais du dit veddeur, sous le plus court d^lai possible ; 
'^ s'obligeant, de pins, le dit v,endeur defournir k ses frais au dit acquereur, un 
'' certificat du bureau d'enregistrement du oomt^ de Montreal attestant qu'il n' j 
i' a aucune hypoth^ue sur les dits constituts, ni qu'il a transports les dits cons- 
'' titots et somme de demiers k d'autres personnes, s'obligeant, le dit acquereur 
'' de prater le dit certificat au dit vendeur en cas de besoin." 

Cette action de Tintim^ ^tait la seule qu'il piit in tenter sous ces ciroons> 
tances. En.l'absence de la subrogation et des titres qui lui avaient M6 promis 
par Tacte de transport et vente du 14 Janvier 1868, il se trouvait les mains lito, 
Bans recours, sans droit, sans action possible centre le nommS Elie Leclaire, et 
Burtout centre la propriStS que ce dernier avait hypothSqu^ en faveur de la 
SociStS de Construction par Tacte d*obligation du 20 fSvrier 1864. Cette cr€- 
ance de $100 devenait ainsi nulle, illuBoire, irrSalisable entre les mains de Tin- 
timS , et ce dernier Stait bien fondS k r6clamer de suite, non seulement TintSrit 
€chu sur cette crSance ainsi transportSe, mais le remboursement m^me de la somme 
•capitale de $100 qu'il avait pay^e en Change d'une crSance, imaginaire pent. 
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dtre, mais asBiir^meDt irr^aliBable et de DuUa yalear entre ses mains, du momeDt Charles 
oii I'appelant ne Toalait pas oa na poaTait pas remettre k I'iatim^ las litres qui ^ ^ j^ao^fiu 
auraieut pu lai en assnrer le reoouvrement. Diendonn6 

Les defenses de Tappclant k Taction de rintim^ pcaTent se r^samer dans ces 
quelqnes mots : qn'il oe pouTait pas donner k ee dernier d'autre subrogation 
legale r^oltant des paiements faits k la Soei^t^ de Constniction k Tacquit da 
nomm^ Elie Leclair ; qa'il ayait oiTort les re^os qai oonstaiaient ces paicment^^ 
k rintim^ qui les ayait refiu^ ; et qu'il oiirait de nooyean k Tintim^ ces re^us 
qui ^taient pour lui an titre saffisant poar en reooayrer le montant da dit Elie 
Leclair. 

Ges pretentions, dit Tappelant dans son faotam,sont insoatenables.' Et d*abord 
rintention des parties clairement ezprim^ dans Tacte de transport do 14 janyier 
1868, est que Tappelant deyra foamir k TiDtim^ one subrogation formelle et 
directe des droits et de rbypotbdqae de la Soci^t^ de Construction oontre Elio- 
Lcclkir. Ce n'est pas ane subrogation que Tappelant fourntra lai-m6me de son 
chef, paisque I'acte dit en termes exprds qu'il s'oblige de faire donner k ses pro- 
pres frab, sous le plus court d^l'ai possible, k Tintim^, par la Soci^t^ de Cons- 
truction, ane subrogation des droits de cette demidie de manidre k pouyoir 
obliger le dit Elie Leclair au remboursement de la dite soinme de cent piastre» 
ayec int^rdf. Si les parties ayaieni voulu se contenter de la subrogation qnt 
pouyait dtre cr^^ par les rc9USseol8, elles auraient tenu un autre langage, et elles 
auraient dit que Tappelaot, porteur de re^os qui le subrogeaient tacitement et 
l^galement dans les droits de la Soei^t^ de Construction centre le nomm^ Elie 
Leclair, subrogeait k son tour I'intim^ dans ces mdmes droits, et lui remettait k. 
I'instant mdme les re^us en question oomme les titres r^els et yalables de ce" 
traospqrt priyil^^. 

Non : il J a loin de cette eubrogation tangible, ezplicite, formelle, oontempl^* 
par les parties contractantes dans I'aete de transport m6me, k la subrogation^boi- 
teuse, incertaine et litigieuse que Tappelant offre main tenant sous la forme de- 
rcQus irr^uliers, incomplets et insuffisants. Car enfin, la subrogation legale 
cre^e dans ce cas par Tarticle 1156 de notre Code, o'est deyenue loi que le ler 
aoftt 1866, tandis que les re^us produits par Tappelant rcmontent k une ^poque 
ftDt^rieure, c'est-i-dire aux mois de mai, juin et juillet 1866. 

Le point sur lequel repose le jugement en Cour InfMeure, est, qu'il aurait 
fallu k Tappelant, une subrogation formelle lors des paiements, ce qui reyient k, 
Boutenir que la subrogation '* legale ** n*a pas lieu, dans notre droit au profit da 
er^ancier hjpolL^caire post^rieur qui pale an cr^ancier bjpothteiire qui lui eat 
preferable. 

L'appelant soumet k Penoontre de cette o|dnion les autorites suiyantes ; 

Argou, t. 2, livre iy. ch. y, p. 354. 

Pecquet de Liyonni^re, B^gle du droit fran^ais, edition 1768, p. 360. 

Benosson, Subrogation, ch. iy. Code Ciyil Canadien, Art. 1166. 

2. L'effet de la subrogation legale est de mettre le nouyeau creancier dans- 
tons les droits et actions de I'ancien creaneicr. f ' 

Argou suscite. Journal du Palais, tome 6, page 452, edition in 4to., et page 

26 du t6me 2 de I'ediUon in folio de 1701. 

Dec. Vol. 28—12. 
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Charles Journal des AndieDoes, tome 4, liv. 2, ohap. 19. 

^ 1^^' ^ Arrdt^ da Parlement da 6 juillet 1690 rapporte au journal des Audiences, 
Dicudonn6 tome 6, liyre 6, chap. 18. 
Archambault Jugement confirm^. 

T, & C. C. de Larimier, avocats de Tappclant. 

D. Bandy, avocat de Tintim^. 



COUR DU BANC DE LA. REINE. 
(bn appel.) 

MONTREAL, 9 DfiCEMBRE 1869. 

Presents : Gabon, Dbuhu ond, Badgslt, et Monk, JJ. 

BBNONI LEROUX, 

Apfblavt ; 

IT 

JBAN-BAFTISTE DICAIRB, 

{^Demandtur €n C<nir Ir^rieure.} 

iMTmi. 

JuQft :— Qne racUon hypothicaire n'eat aceord^e *eontre le d6tentear de rimmeuble hjpo- 
tb4qii6 que lorsque.la cr^noe est claire et liqaide (Art. 2058, C. C.) 

Voici dans quels tcrmes est conyu le jugement de la Cour de Circuit pour le 

district do Montreal, pr^sid^e par Tboaorable ji:^ Torrance, le 10 d^oembre 

1 868, et doat Tappclant demande la revision : 

'* La Cour, aprds avoir entendu les parties par leurs avocats, taut sur le m^rite 
do cette cause, que sur la d^iense au fonds en droit plaid^e par le dit d^fendeur i 

l/jotion du demandenr, et aussi sur la r^ponse en droit du demandeur k Tezception 
p^remptoire plaids par le dit d^fendeur en premier lieu, avoir ezamin^ la pro- 
cedure, pidces produites et preuve, et sur le tout mtlrement d^lib^r^, a d^bout^ 
ct d^boute la defense au fonds en droit plaids par le dit d^fendeur k Taction et 
demuade du dit demandeur, avec depcns distraits en favcur de Mesaieurs 
!Ooutre & Doutre, avocats du demandeur. 

" Et la Cour maintient la t6\ onse en droit du demandeur k la premiere excep- 
tion p^remptoire en droit du dit d^fendeur, ct d^boute la ditc premiere exception 
p^remptoire en droit, avco d^pens distraits en fuveur do Messieurs Doutre & 
I^utre, avocats du demandeur. 

" Et la Cour faisant droit sur le m^rite de la demande principale, considerant 
que le demandeur a suffisamment ^tabli en preuve que parmi les divers articles 
de rente et pension qu*il a droit d'avoir et de se faire pajer annuellement en 
vertu de Tacte de donation entre-vifs mentionn^ en la declaration en cette cause, 
eertains items d'iceux et nommement un casque et des bottes, une servante, un 
un banc d'^glise, Tusage d'un four et aussi I'usage d'un cheval et d'Ane voiture 
et ses foumitures et Tentretien de maison n'ont pas 4t6 fournis et d^livr^s pour 
les ann^es mil huit cent soixante-six et mil buit cent soixaiite-scpt ; 

*' Considerant qu'il a etabli en preuve que ces cinq items on articles de rente 
evaluSs par ann^e, comme suit, savoir : le casque ct les bottes k huit piastres et 
einquante centins, la servante trente piastres, le banc d'eglisc une piastre et 
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^iogt-cinq centins, lo fonr oioq piastres, Tentretien de maison diz piastres et le b. Leroux 
-"Cheval et la voiture et scs fonrnitarcs 4 doaze piastres, forment pour an an la * ^ Dicaire 
somme de cinquante-six piastres et soixaDte-quinze centins, pour le) deuxann^es 
ia Bomme de cent troise piastres et oinquante dentins ; 

" Gonsid^rant que le dit d^fendear, comme d^tentear de rimmonble ci-aprds 

Hi^ign^, ^tait lo trente d^m^re mil hiiit soixante-sept, endettd envers le dit 

<lemandcar en la dite somme dc cent treise piastres et cinquante centins, ayant 

neglig^ et refuse de remplir les charges et conditions de la dite donation, et par- 

ticuli^rement de fonrnir les articles et services dessus mentionn^s; la Cour 

d^lare la terre en dernier lieu mentionn^e et d^sign^e dans la declaration da 

^emandeur comme suit, savoir : '' line terre situee aa sad-ouest de la Cdte 

Jlmmanael, en la paroisse de St. Clet, et designee num^ro trentc-six, de la con- 

tenanoe d'an arpent et demi de front ou environ, sur vingt et un arpentsde pro- 

fondear, tenant devant k la bfise de la dite Cdte, par dcrri^re aux terres de Ste. 

Anne, d'nn cdt^ k Joseph Saav^ et d'autre cdt^ k Amable Hunoaa," affect^e et 

hjpoth^u^e en paiement de la somme de cent-treize piastres et cinquante cen- 

-tins, du cours aotuel de cette province, aveo int^rSt sur U dite somme k compter 

da buit f^vrier mil huit cent soixantehuit, joar de Tassignation en oette cause, 

jasqu'ji I'actucl paiement, et aux d^pens distraits en faveur de Messieurs Doutre 

-& Doutre, avocats du demandeur, le tout pour prix et valeur de certains. articles 

de rente et pension, devenus dtks le trente d^cembre mil buit cent soixante-sept, 

pour les ann^es mil huit soixanto-six et mil huit cent soixante-sept, tel que plus 

haut expliquee et tel que mentionn^e en la declaration en cette cause : Condamne 

en consequence le defendeur comme possesscur et d^tenteur de la dite terre, k 

payer au demandeur la dite somme de cent treize piastres et oinquante centins, 

<lit cours, ensemble les inter§ts et les depens de cette action, distraits comme 

susdit ; si mieux n'aime le dit defendeur delaisser en justice la dite terre pour 

■^tre vendue par d^crdt au plus offrant et dernier enoherisseur, en la manidre ordi* 

naire et acooutumee, sur le curateur qui sera orde au deiaissement pour, sur le 

prix de la dite vcnte, 6tre le demandeur pitye sur et en deduction de son dtt tant 

principal et inter§t que frais, ce que 1^ dit defendeur sera tenu d'opter sous 

^uinze jours de la signification de la presente sentence, sinon et le dit temps 

pasFe, la Cour condamne le dit defendeur personnellement au paiement de la 

•dite somme de cent treize piastrcfb et cinquante centins, interdt et depens de 

cette action, distraits en fuvear de Messieurs Doutre & Doutre, avocats du de* 

mandear. 

" Et la Cour condamne le defendeur personnellement au paiement des frais 
^ de la contestation, 

Ce jugement, dit Tappelant, peche au double point de vue du droit et du 
fait. 

'' I/action hypotbecaire," dit rarticlo 2058 du Code Civil du Bas-Canada, 
est acoordee au creancicr qui a une cn6ance liquide et exiglhlej centre tout pos- 
aesscur k titre de propriete de la totalite ou de partie de Timmeuble hypotbeque 
^ cette creance." 

Or Tobligation de vStir le demandeur, de Ic servir, d'entrctenir sa maison,*de 
lui fournir un obeval et >ttne voiture, une place de banc dans T^glise, I'usage d'ua 
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B. Leroiiz foar pour cuire sod pain, est-elle bien une cr^ance liqmde qui puiFse §tre Tobjet 
J. B Dicair«» ^^^^' ^^ sp^ial d'nne action bjpotli^carre contre un ticrs-d^tcnteur, pans que: 
cette cr^ance ait ^t^ d^battae ct constatde pr^alablcnjent avec le d^biteur per- 
sonnel, et que le montunt ait 4x6 determine ct precis^ k I'^gard de oe dernier T 
Est-ce 1^ une cr^anoe exigible aussi longtemps que le d^bitenr n'uurait pas it& 
mis en demeure par une demande par ^rit en conformity k ritrticle 1067 de 
notre Code ? 

L'appelant soumet comme proposition legale que dans toutes les obligations im 
/aciendOf le d^biteur ne pent Itre mis en demeure que par une sommation pr^- 
lable, et que sa negligence se r^out en une question de doromages-int^i^ts qui 
doivent dtre liquid^s avant de pouvoir dtre r^lani^s par la voie de Taction hypo- 
tb^oaire centre un tiers-d^tenteur. C'est en vue de cette proposition que Tap- 
pelant a oppose en premier lieu a Taction de Tintim^ une defense eo droit qui 
aurait dii §tre maintenue par la Cour Inf^rieure, sans donner k cetie action 
T^preuTC et Thonneur d'une enquSte et d'une audition au m^rite. 

Avant d'entrer dans la discussion de la preuve, Tintim^ dlt dans son factun^ 
qu'il oroit de son devoir de r^soudre de suite les questions de droit soulcTdes, tant 
par Tappelant que par Tin time. 

L'appelant be b&sait sur Particle 2058 du Code Civil, pour denier k Tintim^ 
son droit de le poursuivre, bjpotb^cuirement. L'iDtiu.^ r^pondait que Tart. 2014, 
C. C, 2nd pdragrapbe, faisait exception' k la r^le g^n^rale pour ies rentes via- 
g^res, ou autres obligations appr^ciables en argent Etipulees dans Ics donutiona 
entrevifs et cet article donnait uu donateur Taction hjpotb^aire. 

L'appelantn'avait aucun droit de denier ^Tintim^ la jouissance de ces droita 
civils, lors'que ce dernier n'^tait frapp^ d'aucune interdiction qui pouvait Tea 
priver. Et de fait, Tappelant a failli compl^tement dons la preuvc de cette all^ 
gation, ou plutdt n'a fait aucune prcuve pour Tappuyer. En sortc que le juge- 
ment dela Cour Inf($ricure a renvoj^ avec raison la defense en droit de Tappelant 
et maintenu la r^ponse en droit de Tintim^. 

Ce n'est pas la premiere fois que les tribunauz sent saisis de semblables recla- 
* mations. Les donateurs, se voyant arriver a un et:it dc vieillesse, qui r^lame le 

repos et la tranquility, donnent leurs biens 41eurs enfants, pour que ces demiers 
prennent soin de leurs demiers jours d'existence et entourent leur vieillesse de 
toute la tendrease filiale. Jamais il n'est venu dans la pens^ des donateur;:, au 
moment oii ils se depouillaient des biens recueillis au priz de nombreuz saorifioeie, 
pour en revStir leurs enfants, que ces biens qu'ils avaient acquis dans Tesp€-- 
ranoe de les voir se transmettre dans leur descendance, se trouveraient un jour 
la propriety d'un dtranger, iudifii^rent k leurs besoins intimes et familiers, et peu 
soucieuz de leur montrer cette tendresse, cette indulgence et cette soUicitude qui 
ne se retrouveut que dans la famille. Si on leur eiit dit que oe jour ^tait proche,. 
oil cet stranger lea insukerait dans lour vieillesse, mettrait en doute leur intelli* 
gence, et se ferait poursuivre pour leur procurer lea objets n^ceasaires a Tezis- 
tence, il n'y a pas de doute que leurs mains eussent refus^ de signer un acte qui 
devait rendre si amers leurs demiers jours. C'est oe qui malheureusement s'ebt- 
r^aUs^ dans cette cause. L'intimd avait acquis les deux terres mentionnees dansr 
Tacte de donation, et se vojant vieillir, incapable de les faire profiter^il a vonlia 
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<)ue son fils pClt, de son vivant, les avoir en propriety, a la condition de prendre b. Leroux 

<oin de lui, de le nonrrir, loger et v^tir. Dans sa tendrosse paternelle, il n'a pas * ^ Dicaire 

Toalu interdire a son fils le droit de disposer de ses propri^t^s, confiant que s'il 

-en disposait, il ferait un choix jadloieux deoelui qui devaii le remplucer auprds 

de lui. Malhcureusement pour Tintim^, Tappelant fut ohoisi, et s'il n*j avait 

aucun fait dans la preaye pour d^voiler I'esprit de malveillaooe qui a toujours 

anim^ Tappelant k regard de Tintim^, le plaidoyer qu*il a oppose i la juste r^ola- 

mation de ee dernier seruit suffisant pour le readre ^olatant. L'appelant, au 

iieu de seoontenterde plaiderqu'il ayait int^gralement fourni les eflPets de rente, 

a pouss^ la malveillance et Tinjure, jusqu'a accaser rintim^ de folie et d'imb^- 

eilit^. C'est ]k le triste denouement de cet acte de lib^ralit^ de la part de Tin- 

tim^ ^ P^gard de son fils. 

II est toujours difficile d'appr^cier en argent les obligations stipul^es dans les 
donations entrevifs, car elles sont toujours subordonn^es 4 la position du dona- 
taire vishil-Tis du donateur, o'est*a-dire du fils vis-a-vis du p^re. Or comment 
appr^cier k prix d*argent tons ces pettts soins qu'un fils doit porter a son pere 1 
'Oes obligations sont plus Sorites dans le coeur de Tenfant que dans Tacte de 
donation. Que le donatairc cesse d'dtre le fils du donateur, tout change et se 
refroidit; tout s'^value et se p^se; et les termes de Tacte sont scrupuleusoment 
^tudi^;«, afin de donner le moins possible^'Ct ce qu'il j a de*moins dispendieux. 
Ainsi rintim^ avait besoin 'de quelqu'nn pour le servir tant que son fils fut 
pr^ delui, c'^tait toujours la mime faniille et ils s'entr'aidaient r^ciproquement. 
Dds que Tintim^ fut k la meroi de Tappelant, il n*eiit pas d'autres mojens de 
«ubsistanee que la rente que ce dernier ^tait tenu de lui payer. Ces moyens ne 
lui pcrmettaient p)is de garder sa fille, qu'il avait toujours eueaupr^ de lui. Elle 
edt k ebercher ailleurs de quoi vivre et ella travailla k la joaro^. L'intim^ se 
trouva priv^ de ses soins. L'appelant se' crut en droit d*obliger oette fille de 
servir gratnitement son p^re, et de vivre deux aveo une rente qui pouvait diffi- 
cilement faire vivre un seul. II serait trop long d'entrer dans'tous les details de 
-eette cause, ils d^montrent amplement la mauvarise volont^ de Fappelant de 
rem pit r les conditions de la donation. 

La praove de Tintim^ Be resume comme suit dans I'estimation annuelle des 
items qui ne lui ont pas 4U fournis : 

Casques et Bottes $8.50 

Servante 30.00 

Banc k TBglise ;.... 1.25 

Pour 5.00 

Sntretlen de la maison • 10.00 

Cfaeval et Foiiure 12.00 

• ^■^.■^^_^ 

$66.75 
Cctte florame de 966.75 ne repr^sente qu'une ann^e. L'intime r^olamait les 
4uin4o8 1866 et 1867, en sorte qu'il avait droit k 9123.50. Li Cour Infi^rieure 
ea reoonnaiasant les ohiffres de chaque item, s'est tromp^o dans le totil et a 
adjug^ k rintim^ pour les deux ann^es, la somme de 9113.50 au lieu de $123.50. 
Gette errenr c€lt d(k engager Tappelant k se soumcttro de bonne grfioe k une oon- 
'damnation qui'ne rend qu'imparfaitement justice k I'intim^. 
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B. Lerouz La Cour d'Appel a unaniineiDent renvers^ le jagcnieot de la Conr Sup^rieare. 

J B DicaiM ^®*^* ^^ consid^rants : 

'' Consid^raDt en droit que Tactioo hjpoth^ire n'est accord^e contre le d^tcn- 
teur de rimmenbk hjpoyth6qu^ qn'aa cr^aneier qui u une cr^aiioe claire et 
liquide. 

^' Gonsid^rant[eB fait que les objets, boIds et services r^clam^ par le demandenr 
intim^ contre le ddfendeur appelant soot loin de oonstituer une or<5inoe claire et 
liqaide, mais qu'ils sont an contraire inecrtains, oontestables et ooiitest^^. 

*' Consid^rant en outre que rintim^ n'a nullement ^tabli que les dits effetn, soins- 

et penrioes ainsi rdolam^s, ^taient lors de Taction, n^oossaires, dCLs et exigibles ;, 

qu'ils avaient M demand^ et injustement refusds et le dit appelant mis en 

demeure de les rendre et foumir, et que partout dans le jugement dont est appel^ 

saToir le jugement rendu par la Cour de Circuit pour lo Bas-Cannda si^geant k 

Montreal, le dizidme jour de d^embre 1868, il y a erreur et mal jugd, casse et 

annulle le dit jugement et pour rendre celui qu'auroit dH rendre la dite Cour ,, 

d^boute le dit intim^, demnndeur de son action avec d^pens en Cour Sup^rieun^ 

et en Appel." 

Jugement renvers^^ 
Bendy et Fautevx^ avooats de Pappelant 

DoutrCf Doutre tt Ihutrt, avocats de I'intim^. 



IN THE QUEEN'S BENCH. 
Appeal Sibk. 

MONTREAL, 9th DBCBMBER, 1869. 

Coram Dbummond, Badglet, Monk and Polettr, JJ. 

ELIZABETH WOOLRICH, Widow, 

(Plainfifin the Court beltnc,} 

Appillaiit p 

AHD 

THE BANE OF MONTREAL, 

{Dtftndant in the Court belotPf') 

RlSPONDBHT. 

Sainne et dilivrance de legs — Art, 891 C C. 

Here is the judgment of the Court below (Beaudry J.) : 

'^ La Cour, apr^ avoir entendu sur le merite la demaDderesse et la Com- 
pagnie appel^e The Bank of Montreal, assignee en cette cause sous le nom de 
la Banque de Montr^l, par leurs avocuts, examine la procedure et sur le tout 
d^lib^r^ ; consid^rant que d^s le 4 de d^cembre 1865, sur une dilatation falter 
oonform^ment auz dispositions du Statut du Canada, pase^ dans lal9e ann^ da 
r^gne de Sa Mujest^, oh. 76, sec. 17, Thomas E. Johnson, Casimir Fiddle Pa- 
pineau et Charles Small wood, en leur quality d'ex^cuteurs testamcntaires et 
fidei commiasaires en vertn des testaments ct oodiciles de feue Dame Julur 
Woolrioh, veuve de feu William Conneilj, ^uter, en son vivant de la dite Cit^' 
de Montreal, out ^t^ entr^s dans les livresde la dite d^fenderesse comme repr^ 
sentant la dite feue Julia Woolrich, et investb des 49 parts ou actions dans ]» 
dite Banque qui appartenaient k la dite Julia Woolricb, lors de son d^ds ; con- 
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sid^rant que la declaration de traDBiuission faite par la demanderease et prodaite s, Woolrich 
ik la dite d^reodoresse afin d'ltre d^clar^ propri^taire, et deinande poar quatre '^^^ 
j>arts et an douzi^me d'ane part, portions des dits quarante-neuf parts 6tait Montieal. 
insuffisante ct ne pouyait dire re^ne par la d^fenderesse tant que le titre dea dits 
Thomas B. Johnson, Cusimir F. Pupineau et Charles Smallwood n'avait pas 
4t6 mis do c6t6 et annule par un jugement du tribunal competent on pur un 
partage de la succession de la dite Julia Connelly ; et consid^rant qu'il n'appert 
pas que tel partage ait jamais eu lieu, ou que le titre des dits Thomas B. 
Johnson, Cusimir F. Papineau et Charles Smallwood ait 4t6 mis de cdt^ ou 
annuls ct oonsid^rant que les dits Thomas K. Johnson, Cusimir F. Papineau et 
Charles Smallwood en dite quality n'ont pas M appel^s en'qctte eause, non plus 
^ue les autres l^ataires appel^s pur le testament de la dite Julia Woolrich a re- 
^ueilli le reste des biens de cette dernidre et que la Cour ne pent sans l^ser les 
droits des autres intercs.«^s dons la dite succession adjugee k la dite demande- 
rease les conclusions de su demande ; a debout^ et d^boute la dite action de la 
idemanderesse avec d^pens."^ 

, Appellant arguendo : — By the Quebec Act, Imperial Statute of the 14th of 600. 
4he 3rd, cap. 83, and the declaratory Act of Lower Canada, 41 Geo. 3rd^ cap. 4, 
.sec. 1, and by the able decision given by the late Judge Pyke in the case of 
Desrivi^res v$, Bichardson, confirmed by the Privy Council (Stuart^s Beports, 
page 218) it was supposed that the. case of $a%nni tt dilivranee de legs would 
never arise in our Courts, nevertheless in the case of Lelidvre vs, Frechette, in 
Quebec, in the year 1840, a contrary decision was come to and confirmed in 
Appeal. In this Court, in the case of Blanchet et al. and Blanchet, 11 L. C, 
Beport 204, that decision was reversed *' attend a qu'en consequence de cette 
i^slation sji^ciale ** (the Imperial Statute of the 14ih Geo. 3rd, cap. 83, sec. 
10 '^ tel qu'ezplique par le Statut Provincial du Bas-Cunada, 41 Geo. 3rd, cap, 
4,) la rdgle de notre anoien Droit Coutumier le mort saisi le vif a cess^ de rece- 
Yoir son application lorsquHl eziste des dispositions testamentaires et aotes de 
<iemi^re volonte de la part du d^funt. Attendu que la faction de testament et 
la Bttccession testamentnjro sont tomb^s dans le Bjis-Canada sous Tempire du 
•droit ^rit. Attendu que dans ce droit le l^rtaire universel devenait saisi de • 
I'h^r^dit^ du testateur, en vertu par la force scul du testament ; et que dansres- 
pece rintim^ n'^tait pas tonu de demandcr dihvrance db legs h qui qtte ce soit,^* 
La Oour annulle et mit au n^unt le dit jugement en enticr. In the case of Webb 
A Hall, 15 L. C. Beports, page 172, in this Court, the principle has again been 
confirmed in Quebec, 17 December, 1864, by th& whole Cpurt. 

The article 81)1 of the Code Civil of Lower Cunada is in confo rmity with the 
•Imperial Statute, and the Provincial Pnrliument of Lower Canada, and the deci- 
nons of the Court of Appeal. In the Code Civil Napoldon, Art. 1006 : Lors- 
•qu'au d^s du testateur il li'y aura pas d'li^ritiers auxquels une quotit^ de ses 
biens soit r^scrv^ par la loi, le ligature universel sera saisi do plein droit par la 
mort du testateur, sans itre tenu de demtnder la dilivranee, 

'^ The all^ation in the exception of the Bank " that without the knowledge 
^' and consent of the said executors and trustees the defendants could not and 
^' cannot l^Uy transmit or aUow to he transmitted to the Plaintiff the said /our 
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E. Woolrich ** ihares and one-third of one-Jour th of another share, part of the said forty- 
The &mk of '' ^^^^ shares" drc, is useless. The instant the death of William Allen Coa- 
Montreal. noUy without heirs was stated and proved by the transmissioQ of the appellant^ 
(and the will was already registered in the Bank), it became as a matter of 
oourse, and by the 89l8t Article of the Code, that her claim of one-third of one- 
fourth in the estate was undoubted, apart entirely from any one, without refer- 
ence to any one of the remaining two-thirds of one-fourth belonging to 
Margaret Woolrich, her bister, or to the children of Mary Woolrich, her sister, 
the wife of the late Dominique Mondelct. The right of Johnson and of the fidei 
eommissaires ceased ; hence no steps were taken on their part against the appel- 
lant, nor was anything done on the part of the Bank against them. The defence 
set up by the Bank was purely of its own accord, sponte, and solely with the 
riew to embarrass the appellant and to keep the dividends as long as they chose 
to keep them. 

The plea of the Bank is an exception des droits cPautrui, First, on the 
ground of Johnson, Papinca^ and Small wood, they do not complain, nor could 
.they, the appellant has the saisine by reason of the death of William Allen Con- 
nolly, secondly on the ground of the other co-legatees, all that she asks for is her 
own personal share, her right of one-twelfth, in the 49 bank stock. Her right 
is apart from any claim on the part of the co-heirs or co-legatees, it is as distinct 
from any other party as she is from them. She can only obtain her portion^ 
virile, as they can theirs indistinctly. No other party can have any right but 
her own and their own. What right has the Bank to interfere with parties who 
are not concerned ? Personne ne pent plaider avee le nom dautrui — Code de- 
procidure, aticle 19. Is there to be a privilege in favor of the Bank of Mont- 
real ? Le Box seul plaide par Frocureur, The plea therefore is bad, and there, 
being no defense en fait, the appellant is entitled to judgmen't. 

The statement that the Bank had no means of knowing the residue of the* 
testatrix's estate is a matter wholly indifferent to the Bank ; all that the B«nk 
hcd a right to enquire was respecting the 49 shares, which was all they had 
a right to examine. The question whether there was among the residuary 
. legatees in the said will named and in the proportions is perfectly indifferent ta 
the Bank, or whether the said 49 shares were or are set aside or appropriated and 
held by the said executors to the end of applying the dividends or income 
derivable therefrom to or towards the payment of the several annuities and 
rentes viagires by the tcftatrix bequeathed ; the whole of this is horsdepropos^ 
and only brought on the part of. the Bank to annoy the appellant. Unless,, 
indeed, this may be an attempt on the part of the Bank after the decisions given 
• upon the de ivrance de legs to have another interminable law-suit like as the old 

oise of the Estate Forretier— that is, of the Hon. Denis Benjamin Yiger against 
Tou.^'saint Potl.ier. Fortunately, however, the fact of a special answer to the- 
exoeption to which the respondents did not plead i?>, according to the article. 
144 of the Code of Civil Procedure, and therefore it is held to be admitted 
that the story of the annuities and rentes viagires need not have been gone 
into. Now the same thing may be said with reference to the probate of the- 
28th of July, 1865, although it was admitted in the 7th of the defendantet 
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«rticn]«tioo of facta, dated Montreal, 3l8t December, 1868, that the exception B. Woolrich 
of the 28th of July waa a olerioal error, and that, as nothing has been attempted fbe Bank of 
^ correct this error, it remains atill ancorrected, and hence the whole of the Montreal. 
■exception falls to the ground. There is no defense en fait which has been fyled 
on the part of the Bank, so that the whole of the defence is useless. 

It is unnecessary to add anything in regard to the special answer, the fact by 
4he will it is expressly required that there should be no testamentary executors as 
£dei commissions, unless it were done by an acte notariiy and that there should 
he an acceptance express of the burthen of will ; it is conclusive neither Papi- 
neau nor Small wood subscribe together any writing; Smallwood not a word. 
How, tlieo, can there be any valid transmission ? The Bank should have taken 
*€are to enquire into the will, and as to the necessity of an ciete notariL 

The Bank has no interest whatever, save and except the 4 and l>12th, with 
reference to that, the signature of the appellant is all that is required. " Cette 
^' division de V obligation se fait du c6ti du dibiteur, ou du criancier lonqu*il 
'*' laitseplasieurshiritiers. Chacun det h6ritier$ tst criancier $eulement de sa 
''* partf done il tuit quHl ne pent exigtr cette cr^anee quepovr cette part, qu*le 
"^^ ne peut donner de quittance que pour cette partV Ilfaut done bienprendri 
-*' garde d ne point oon/ondre Vindivision et VindirnnbUitiy c^est la premiire deM 
^ cUf$ de DumouHny—^oihieiy Obligations, No. 299. 

There can be nothing to U$eT lee droite dee autres nonplus que Itsautres Uga- 
iaipres intiressis dans la dite succession as stated in the judgement. There can . 
be no portage, the number of shares in the bank, being equal to cash and being 
a criance somme de deniers, a mere meuble, it was divisible par portions viriles. 
The succession, it is true, was partible by a partage of the whole estate of the 
succession ; but of that the Bank has nothing to do ; all that is now in question is 
nothing more than less the shares of the bank stock which were divided and 
divisible as a sum of money. As to the motif, that Johnson, Papineau and 
£mallwo6d, n'ont pas ^t^ appeU;*, there, was no necessity. The transmission 
given by the appellant put an end to these parties, it was for the respondent to 
aue en garantie, if they thought fit. 

As to the worthlessness of the exception, nothing more will be said in this 
ca^e, which is conclusive as to the fundamental errors which pervade ^the judg- 
ment now appealed from, apart from the objections, as to the necessity of an 
.action en garantie, and of a dilatory exception. 

The appellant, having the saisine, as a l^*^.itaire universelle, des dits biens en 
proprOU, it was ^ itre divis^ ^galcment as to a criance. It became idle to 
apeak of the exception, which was irrelevant and demurrable. Why talk of the 
legatees fiJei commissaires, when the biens en proprOti, become eaisie by the 
Article 891. It is not intervaUo by tm^ans of the fidei commissaires, the will 
tt%lf, par Tivinement qui donne effet au legt^ a sum of money made the appel- 
lant to be the owner of one-tweltlth of the 49 shares of the bank stock. The 
aum of the matter is : why should the fidei commi8sair*it be noticed at all, 
whether for good or for evil ? It was not by any agency on their part, it was 
apart from the appellant and the appellant from them. How stands the matter, 
td> be decided by arithmetiq, easily done by the Bank ? Divide 49 x shares by 
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£. Wooliich 12 = to 12 out of 49 the shares = 4 1-I2th8y the appellant's claim. How 
Tbe^ik of ^^^^ comes it about Johnsoo, Papineau and Smallwood, who have no longer 
Montreal, anything in the matter to say. How they can then be called upon as to make a 
partage, or how the ligataires appeUs en cette ca««€, non pittt que let autres- 
Ugataires appeUt par le testament de la dite Jvlia Woolrid^ "a recueiUi le rtste 
des hiens de cette demitre. The partage can be no partage^ it is a sum in 
division of 49 shares which the Bank can easily perform if it only pleases. 

The judgment of the Superior Court was unanimously reversed. Here are: 
the considerants : 

Considering that instead of dismissing the action of the plaintiff appellant the 
Court below should have ordered the persoos (to wit, Thomas R. Johnson^ 
Casimir F. Papineau and Chs. Smallwood) named in the defendant's plca» and 
in the judgment appealed from as holding a title from the defendants to the 
bank shares, whereof the appellant by her action has demanded the transmLs- 
sion, to be made parties in the cause ; 

Considering therefore, that there is error in the said judgment the Court 

here doth reverqie, annul and set aside the same ; 

. And proceeding to announce that judgment which the Court below should 

have given, the Court doth order that the said Thomas B. Johnson, Casimir F. 

Papineau and Chs. Smallwood be brought into this cause as parties thereto at 

the dili^nce and costs of the plain titf, the whole with the costs of thb appeal 
against the defendants respondent. 

Judgment reversed^ 
Henry Stuart^ for the appellant, 

F, Griffin^ for th^ lOspondenf. 
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FRAN9OIS BENOIT, as-QUALiiS, 

{Demandeur par Seprin S Instance en Cour Infirieure^^ 

IirmrB. 

Jnoft :— Que ponr ezcrcer ntilement Factioii possessoire on p6titoire il faut que la preuve- 
d^moDtre que le d^fendenr d^tient Timmeuble i titre de propridtaire, ou qa'if 
apparaisse qa'il a h\h fait dee actes de possession outerte et publiqae. 

QuJBRB. — Le proprl6taire inf&rieur d'aa emplacement situ^Ji nn'endroit ot le sol a ud& 
grande d4cii7it6 on in6galit^ due & la position nuturelle des cours, peut-il 
contraindseson voisin k b&tir un contre-milr ponr retenir ches lui les lerres 7 

L'appelant et I'intini^ is-qualiti sont propri^taires de deux terrains contigus, 
situ^s 8ur la rue St. Constant de cette cit^ de Montreal. 
Le terrain a, ^ cet cndroit, unc grande d^clivitj$ ou io^galit^ de sol, due k la 
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position Daturelle des lieux; Tin tim^ jest le propri^taire anp^rieur et Tappelant Ic J. B. Homier 
propri^taire inf«gricur. j.^^ BeUit 

Dans I'anneo qui s'est ^oul^e depuis 1860 4 1861, oe dernier fit construire 
suf sa propri^t^ une maison en briqne k deax Stages et & deux odt^s, faisant face 
sur la dite rue St. Constant et ajant son pignon nord-ouest dans la ligne qui 
s^pare les deux propridt^s en question. Inutile de dire que I'appelant, en cons- 
tniisaat cette maison, n*a nuUement empi^t^ sur la propri^t^ de Tintim^, appar- 
tenant alors k Dame Josephte Dufresne, veuve Namur, d^c^d^e pendant Tins- 
tance en Cour Infi^rieure. Cette derni^re ou plut6t Tintini^ a aussi sur aa 
propri^t^ en brique, e^par^e de celle de Tappelant, par un passage lui apparte- 
nant (rintim^) d'envirdn sept pieds et demi de largeur. La diff^renoe de niveau 
entre Ics deux propri^t^sest considerable et quelquc temps apr^ la construction 
de sa maison, c'e:>t-4-dire environ un an apr^?, Tappelant s'apercevant que les 
terres du passage de la dite Dame veuve Namur for^aient le pignon de sa maison 
qui par suite de cela ^tait ^brunl^e et travaillait on remuait sur ses fpndations, 
fit oonnaftre par protSt k ses entrepreneurs cet ^tat de cboses, lea notifiant en 
Di^me temps et lea mettant en demeuro d'j rem^dier, sous les peines de droit. 

Yojnnt cela les dits entrepreneurs, Messieurs Barbeau, cboisirent et nommd- 
rent des hommcs oomp^tents comme arbitres ou experts qui, apr^ avoir fait une 
descente sur les lieux et avoir avis^ d^ciddrent que le seul moycn k employer 
pour fortifier la dite maison et la prot^gcr contre les terres du passage de la dite 
Dame veuve Kamur, ^toit de faire des contre-murs le long et autour des murs 
de fondations de la dite maison pour les fortifier et empgcber de travailler celle- 
ci qui mena^ait de s'^rouler. 

Conform^ment k cette decision et opinion des experts, les dits entrepreneurs 
Barbeau proc^d^rent k la confection de trois contre-murs, dont un fut fait le long 
du mar du dit pignon nord-ouest de la maison de Tappelant, dans le passage 
de rintim^, savoir dans le passage appartenant alors a la dite Dame veuve 
Namur. Ce contre-mur mesure k peu prds seize pouces d'^paisseur k sa bfise, 
quatre pbuoes k sa surface, et se prolonge sur toute la longueur du mur memo 
de foodation de la dite maison, mais so trouve compl^tement sous la terro qui le 
cache k la vne, et fait que Tintim^ a, comme la dite veuve Namur Ta toujours 
eue, la possession de tout son terrain et emplacement, sp^cialement de son 
passage. 

La dite Dame veuve Namur a laias^ construire sans rien dire, le contre-mur 
en question, allait tons les jours sur les lieux pendant sa confection, n'a pas pro- 
tests, mais a cependant, le 31 de mars 1865, c'est-i^ire environ quatre ans apr^s, 
pris et instituS contre Tappelant, une action possessoire, rSclamant de ce dernier 
la possession de cette portion de terrain conduant, aprds avoir allSguS le fait de Tem- 
piStation, comme suit : " Therefore the said plaintiff pra)^^ that in as much as 
" the said plaintiff is the true and lawful owner of the said lot of land and 
'* premisses, the said defendant who unlawfully detains and withholds the posses- 
" sion thereof of the said portion thereof from the said plaintiff, may be adjudged 
'* and condemned to desert from, quit and abandon the possession and occupation 
" of the said lot of land or the said portion thereof so possessed and occupied by 
** him, and to render and deliver up the same to the said plaintiff, and also to pay 
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J. B. Homier '' to the said plaintiff the value thereof from the time of his uojust and 
P Beno't '^ ^U^^ poflsesBiOD, and to pay to the said plaintiff the aforesaid sum of ninetj 
" ponn^Ls with interest to be paid and oosts of suit distraits to the under- 
" signed." 

A cette action T appelant a plaids lo. par one defense en fuit niaot les all^gn^s 
de la dite action, et notatument qa*il s'^tait appropri^ ct occupait ou pops^dait, 
la portion de terre en question ; 2o. Far nne exception p^remptoirc, disnnt qu'ii 
Tendroit oii sent situ^es les dites propri^t^s du dit intim^ et de TappclaDt, il 
exiete une in^alit^ de sol considerable, laquelle in^lit^ est due k la position 
Daturelie des lieux, et que lui dit appelant est propri^tairc du sol inf(^rieur. 

L'appelant all^guait en sus les faits ci-dessus relates et specialement que la 
terre du dit passage de la dite Dame veuve Numur d^versait sur sou pignon de 
maisoti (I'appelant) avec une force considerable, et que vCL cela, le propri^taire 
supericur, c*est-i-dire la dite Dame Namur etait tenue de fuire ches elle et k ses 
•depens, un oontre-mur pour retenir chei elle ses terres^ et pour prot^ger la dite 
mnison de Tappelant. 

La pretention de oe dernier est en. consequence, comme elle Tetait en Gour 
Inferieure, que non seulement il etait en droit de faire construire le contre-mur 
•en question, comme cela a ete fait, mais qu*il pouvait m6me contraindre son 
voisin, (la dite Dame veuve Namur,) k le faire ches elle et k ses depens, en 
consequence de quoi elle etait mal fondee k se plaindre comme elle le faisait par 
son action, Tappelant ajant fait k ses frais et depens,^une chose qu'elle etait elle- 
fneme tenue de faire. 

Qu'au resie le contre-mur avait ete ainsi construit sans la participation du dit 
appelant, mais bien par ses entrepreneurs Barbeau qui le firent sur leur propre 
Tcspon.sabilite. 

L'appelant rencontra de plus de la dite action par une deuxi^me exception 
peremptfire, alieguant, en sus des faits ci-dessus et des moyens plus baut men- 
tionnes, que la dite action etait mal fondee et devait €tre deboutee, parce qu*en 
6uppo8ant vrais les faits j contenus, ocla ne justifiait pas de la part de la dite 
Dame veuve Namur Taction petitoire ou possessoire par elle prise et que la seule 
•ction qu'elle aurait pu instituer en pareil cas etait une action pour demander la 
Taleur du dit terrain en question et occupe pour la construction du dit contre- 
mur qui pouvait 6tre considere comme mur mitoyen, ce que le dit appelant avait 
^roit de faire. 

La dite Dame veuve Namur a repondu generalement k ces exceptions et la 
procedure et TenquSte etant compietees de part et d'autre, cette demiere etant 
par la suite decedee, I'intime a repris en ses noms et qnalite la dite instance, et 
la cause fut plaidee au merite dovant son Honneur M. le Juge Monk qui, le 
31 deccmbre 1866, rendit en la dite cause le jugement suivant: '^ The court 
having heard the parties by their Counsel upon the merits of this cause, exam- 
^' ined the proceedings, proof of record and duly'dcliberated ; Considering that it 
" results from the evidence adduced that the wall in question in this case has 
*^ not caused and does not cause any inconvenience or damage to the plaintiff; 
'' Seing that tbe said wall was necessary, under the circumstances disclosed by 
** the testimony in this cause, in order to protect both the house of the defendant 
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*' and that of the plaintiff agaiast iojurj and damage of a serious nature ; Con- J* B* Homier 

'' sidering that the defendant had not and hath^not any other means than the Frs. Benoit 

''coDstruotion of the said wall to protect the wall of his house from the water 

'' &>wing, the ground and premisses of the plaintiff; Being that the said wall so 

" ooastruoted and built bj the defendant upon the property of the plaintiff, is 

" mutually beneficial to the plaintiff and defendant in this cause ; Considering 

" that the said plaintiff did consent to the construction of the said wall, and when 

'' comp^«ted expressed herself satisfied therewith, doth dismiss the action of the 

" plaintif with costs, distraits to Messieurs Jett^ and Archambault, substituted 

" attornej for defendant ; 

" The c«urt reserring to the plaintiff par reprise ctinttance in this said cause, 
' his recourse for the value of the land upon which said wall b built, or bo 
" much thereof as defendant may be liable to pay for." 

L'intim^ se trouvant l^s^ par ce jugement en demanda la revision par 
inscription 4 cct effct produite avcc le d^p6t requis par la loi, au bureau du 
prothonotaire de la dite Cour Sup^rieure, le sept de Janvier 1867. 

Les parties ay&nt de nouveau ^t^ entendu^s devant la dite Cour Sup^rieure 
si^geanten Revision, cette dite cour, I'hon. Mr. le Juge Mondelet, I'hon. Mr. le 
Juge Berthelot et Thon. Mr. le Juge Monk, si^geant, rendit en la dite cause, le 
29 ootobrc 1867, le jagement suivant, savoir : *' La Cour Sup^rieure si^geant ^ 
'* Montreal, pr^sentement en Cour de Revision, ayant entcndu les parties par 
" leurs avocats respectifs, sur le jugement rendu le 31 d^oembre, mil huit cent 
" soizante-siz, dans la Cour Sup^rieure du district de Montreal, ayant examine 
" le dossier et la proc^ure dans cette cause et ayant pleinemcnt d^lib^r^; 
^* Consid^rant que la dite Marie Josephte Dufrosne, demanderesse en cour de 
" premiere instance, a fait preuve des all^gu^ de sa declaration et nomm^ment 
'' qu'elle ^tait lors de rinstitution do son action propri^taire et en possession de 
*^ la propriety sise en la cit^ de Montreal, d^crite en sa dite d^laration, sur 
" laquelle sans aucun droit le d^fendeura b&ti un contre-mur suivant qu'all^tf 
*' en ioelle d^laration ; Consid^rant n^anmoins que le dit contre-mur a ^t^ bftti 
" par le d^fendeur au vu et su d'elle dite demanderesse qui n'a alors ni en 
'' aucun temps, avant Tinstitution de son action, reclame centre le d^fendeur, et 
'^ au reste qu'elle n'a souffert aucun dommage ; Consid^rant qu'il y a erreur 
" dans le susdit jugemeut du 31 d^mbre 1866, lequel d^boute Taction de la 
^* demanderesse ; Consid^rant qu'attendu la reprise d'instance faite en cette 
'' cause par le dit Francois Benoit, ce dernier est en droit de faire rtformer le 
'' dit jugement, et proc^dant & rendre celui qu'aurait dii rendrela cour de prc- 
^' mi^re instance, declare le dit demandeur par reprise d'instanoe propri^taire de 
" rh^ritage d^orit en la dite d^laration, savoir : "A certain lot of land situated 
'^ in the St Lawrence Suburb, in this city, containing fifty feet in width, by 
*' eighty feet in depth, more or less, and as then -actually fenced in, bounded in 
*' front by St. Constant Street, in rear by the said purchaser, on one side by 
*' Messrs. Boucher et Deguise, and on the other side partly by one John Bower 
" and partly by the said vendor, with all and every the dependanoes and appar- 
" tenances j " sans fmis centre le d^fendeur en cour de premiere instance, maia 
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J. B. Homivr *' avec d^peos, contre ce dernier en Coar de B^visioD, rhonorable Joge Monk ne 
Frs *tienoir *' w)ocourre pas daoB ce jogement" 

C'est de ce jagement qu'est nppel et I'appelant pretend qa*il est mal fond^. 

La premidre proposition soumise par I'appelant an Tribanal d'Appel est celle- 
ci, savoir : 

Qa'etant le propri^taire inf^rieur d'an cmplaeemcnt sitn^ 4 on endroit ah le 
sol a ane grande d^livit^ oa in^galit^, laquelle est doe 4 la position nstarelle 
des lienx, il etait en droit de contraindre son roisin, propri^taire sup^rienr, (la 
dile Dame Josephte Dufresne,) k faire nn contrc-mtir ponr rctenir cbos lui ses 
terres et enip§cher qu'elles ne fissent cronler la maison de Tappelant ; qae poar 
coDtre-mnr, )e terrain et les mtft^rianx devaicnt #tre fonmis et le coftt pay^ par 
ce propri^taire da terrain le pins ^lev^, et qu'en cons^aencc oe dernier ne 
pent pas se plaindre de ce qn'on fasse ponr Ini, sans qu'il lui en oolite, oe qn*il 
est tenn de ibire Ini-ro^me ; que lui dit appelant et la dite Dame ven^e Namnr 
se trouvant dans ce cas-li^ cette demi^re ne ponyait institner Inaction qn'elle a 
institute, ni ancnne autre pour se plaindre de la construction de ce contre-mur. 

An soutien de cette proposition Tappelant cit^ en Cour Infi^rieure et cite 
encore : 

lo. Vagnat 1, Parall^le des lois dcs lltiments, 166 et suiTantcs, jnsqn'a 170 
. inclusiTcment. 

2o. Toullier, Vol. 3, No. 162. ' ^ 

3o. Contume de Paris comments par Desgodets et Goopy, Ar. 192, No. 5 et 
suivants. 

6o. Fremy-Ligneville, Tit. 2, No. 673 ; 

do do Vol. 2, Cap. 27, pages 217 et 219 inclusivement. 

5o. Solon, Servitudes relies, Nos. 218, 219, 220 et 221. 

6o. Demolombes, Servitudes relies, Vol. 1, page 57, No. 46. 

7o. Code des Constructions, (Perrin) au mot contre-mur, page 229, Art* 
1247, oii il est dit : 

<' Lon^jue le contre-mur est rendu n^cessaire par Tin^galit^ du sol le terrain 
'' pour le contre-mur doit §tre fourni, ct la construction du contre-mur doit dtre 
*' support^e en entier, si Tin^galit^ du terrain est naturelle, par le propri^taire 
" du terrain le plus ^lev^ ; si die provient du fait de Thomme, par celui qui Pa 
" occasionn^." 

La deuzi^me proposition de Tappelant est que la construction de ce mar n'est 
pas de sa part une empi^tation pouvant justificr la dite Dame veuve Namur 
dMnstituer nne action p^titoire ou possessiore. 

En cffct, I'appelant n'a jamais eu la possession de cette portion de terre reven- 
diqu^ par Tintini^ ou son auteur, e( n'cn a jamais de fait ni par aucun de pos- 
session ouverte r^lam^ la propri^t^. 

Voici le ju<;emcnt dc la Cour d^Appel : 

Respondent ariruendo : — 

The action was a petitory action scttinpr up the titles to a certain property in 
St. Constant street in this city, and alleging an empUtation and taking posses- 
sion by the appellant of a certain portion thereof, to wit, of sixteen inches at the 
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base, dimiDishing to 4 iDcbes at the top and extending 27 feet along the property J. B. Homier 

of the plaintiff. Fra.Be^noit 

The defendant in the Court below entertained an erroneous impression as to 

\he character of the action, treating it as posaessorv in its conclusions and, what 

may be considered more extraordinary, the learned judge who rendered the first 

Judgment in the case participated in this error. It may bo only necessary to ask * 

the Court to examine the conclusions of the declaration, which are in these terms : 

** Wherefore the said plaintiff prays that inasmuch as the said plaintiff is the 
true and lawful owner of the f^aid lot of land and premises, the said defendant 
who unlawfully detains and withholds the posi^ession thereof, or of the said por- 
tion theteof, from the said plaintiff may be adjudged and condemned to desist 
from, quit and abandon the possession and occupation of the said lot of land or 
the said portion thereof so possessed and occupied by him, and to render and 
•deliTcr up the same to the said plaintiff and also to pay to the said plaintiff the 
Talue thereof from the time of his unjust and illegal possession, and to pay to the 
flaid plaintiff the aforesaid sum of ninety pounds, with interest till paid, and costs 
of suit." 

It would perhaps be unnecessary to add that this conclusion is similar to one 
in th(s case of Stuart and Lawrence in the Records of the Superior Court, which 
last was framed by one of the ablest special ple;iders who ever adorned the pro- 
fession, the late Sir Jnmes Stuart. 

The Court of Revision hud no doubt on this point, although the learned jud*;e 
who pronounced the judgment in the Court below persevered in considering the 
suit possessory, instead of petitory. Such pretension being necessary to warrant 
him in continuing to affirm the first judgment. 

The defendant pleaded several pleas, and substantially denied the pretensions 
of the plaintiff, so that if 30 years had elapsed the right of property would have 
absolutely been transferred from the plaintiff and vcKted in the defendant. It 
may be well to observe that the evidence establishes bejpnd doubt that the pos- 
session of the 16 inches of ground usqve ad caslum was of the property of the 
plaintiff. This is not denied, and the defendant must rest his defence upon his 
right to enter upon my property and erect walls servicouble to himself without 
my consent legally obtained, and without indemnity. 

It may be confidently asserted that a gross violation of the rights of property 
lias been attempted by the defendant, which has been properly rebuked and 
punished by the judgment of the Court of Review. 

The extraordinary pretension of the defendant is that, being tlie owner of an 
inferior lot, and being about to build thereon, he is to be permitted to oblige the 
owner of the superior lot to indemnify him for his natural inferior position by 
taking possession of his land for the purpose of aiding him in improving and 
benefiting his inferior property. 

The evidence of most respectable and disinterested witnesses establish that the 
irall so built on the pi lin tiff's property is of no use for the object intended and 
that the defendant should have built the wall within his own premise's, and the 
respondent would earnestly call the attention of the Court to the evidence 
adduced by him as conclusive in his favor. 
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J. B. flomier ^* CoDfiideriog that the action and demand in thia caoae was mainlj for the dia- 

Fn. ^Doit. posseaaion of the appellant, defendant below of the land and piemiaaea mentioned 

in the pleading in this eanse filed, allcdged to be by him wrongfully detained 

from the aaid plainti£f and anhs^iJiarily for damages snfered by the plaintiff for 

hia, the appellant's nnjo^t possession ; 

** Considering that it u proved in the cause that at the institution of this 
action the appellant was not in such adverse poseefsion of the said land and 
premises, via., that the same then were and had been since the building of the- 
said wall by the appellant on and upon the said land and premises in the posses- 
sion of the said plaintiff." 

Considering that the building of the said wall by the appellant upon the said 
land and premises of the said plaintiff gave him no proprietary rights in the 
said land and premisca in the said wall, so built upon her said property ; 

Considering that no demand on demolition of the said wall u made by this 
action nor any judgment sought against the said appellant for the removal* 
thereof ; 

Considering that no damages have been proved to hare been suffered by the- 
plaintiff; 

Considering that the said judgment below appealed from adjudges the plaintiff* 
or her repreisentative par repriMe proprietary right in the said land and premises, 
which right is not the subject of the said demande or of the said action ; 

Considering that the said action and demande for the said dispossession of the 
appellant of the said land and premises have not been established and that the 
said action and demande should have been dismissed by the said Cou rt below ^ 

" Considering, therefore, that there is error in the said judgment appealed 

from ; proceeding to render such judgment, etc. 

Jugcment infirm^. 

Diu : Duval, C.J. Caron J. 

Jetti et Archatnbault, pour Tappelant. 

Henry Stuart, pour I'intim^e. 

COUR DU BANC BE LA REINB. 

EN APPBL. 

MONTREAL, 9 SEPTBMBRE 1868. 

Coram DuvAL, Cabon, Dbummond XT Badglet, JJ. 

CHAKLES TURCOT, 

{Difendeur en Caur Ifrfirieure^) 

Appslaut ; 
■T 

JOSEPH OLIVIER OmLHETTB, 

{DtfMndeuT en Cour InfiriBWrt,) 

laTWt. 

Jug6 :— Que le propri6taire peat agir n^gatoirement centre quiconque Temp^che de disposer 
librement de sa chose oa se pennet lur elle des entrepriaes qu'une Benritude senle 
peut aotoriser. 
Le jugement de la Conr Inftrieure (Monk, J.) explique les faits de la cauae- 

II s'agit d'une action n^atoirc j voici la teneur du jngement : 
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1. CoDsid^rant qne le demaDdear est propri^taire et en possession d*aa Ghs. Tarcot 
terrain situ^ aa lieu appel^ villnge St. Henri, dans la paroisse de Montr^l, de j.o.Gallle- 
la coDtenpince qa4i pent avoir tant en front qu'en profondeur et contcnu dans mette. 
lei limites suivantes, savoir : — en front au chemin de Lachine, en profondeur an 

<;h6min de fer dn Grand Trone, d*un cdt^ par le de'mandear pour partie, savoir: 
par le terrain ci-apr^ dtfcrit, et pnrtie par lo d^fendeur en eette cause, et de 
I'autFQ eot^ par les repr^s^ntants d*H^I^ne Lenoir, et par le demandcur, le dit 
terrain de forme irr^guli^re de cent cinq pieds 4 pea pr^ de largcur sur le 
Levant, et de deax cents pieds 4 pen pr^:i sar le derridre, sur nne profondear 
totale*de trois cents pieds^ on & pen pros, pour Puvoir acqnis de Germain 
Lefebvre, cordonnier de la dite paroisse de Montreal par aote re^u dovant 
Hai^re Jobin et son confrere, notaires, k Montreal, le 7 juillet 1856, et qa*il est 
aussi propri^taire et en possession du terrain ci-aprda d^crit, savoir : — '' XJn 
terrain on emplacement sis et situ^ an dit village St. Henri, dans la dite 
paroisse de Montreal de la cootcnance qu'il pent avoir tant en front qu'en pro- 
fondeur, et contenn di^ns les limites snivantes, savoir : tenant en front par le 
chemin de la Reine, condnisant & Luchine, en profondear et d*an cdt^ par le 
terrain ci-dessas d^rit, et de Tuutre c6t^ par D^ir^ Turcot, poar I'avoir acquis 
de Germain Lefebvre, fil^, cordonnier do la paroisse de Montreal susdite, par 
actc devant Maltre Jobin et son oonfrdre, notaires, le 14 juillet 1866.*' Et que 
«e8 terrains sont contigus et ne ferment plus qu'un seul lot, que le demandeur 
poss^de a titre de propri^taire dopais la date des ditcs acquisitions. 

2. Consid^rant que le d^fendeur poss^dait a titre de propri^taire k toutes les 
^pargnes ci-apr^ mentionn^es, le terrain d^crit dans la declaration couime suit : 
— « Un terrain sis au dit village St Benri dans la dite paroisse de Montreal, 
voisin et contigu & oelui ci-de^sus en premier lien d^rit, d'une forme irregulidre, 
bom^ par devant an chemin de Lachine, en arridre par le chemin de fer et d'un 
«6te par le demandear, comme il a ^t^ dit pins haut pour partie, et par D^ir^ 
Turcot pour partie, et de Tautre cdt^ par des personnes inoonnaes au deman- 
deur." 

3. Gonsid^rant que les dits terrains des parties en cctte cause sont voisins et * 
«ontigu8 et s^par^s par un foss^ et une cloture de liij^ne suivant Tusage et la lui 
depuis plus de diz ans avant Tinstitution de cette action. 

4. Gonsid^rant que le d^fendeur pretend injustement et sans titre k un droit 
de passage k pied et en voiture sur les dits terrains du demandeur, en favour de 
aoD dit terrain, et qu*en conformity k cette pretention il aurait depuis le premier 
mai 1865 jusqu'au jour de Tinstitution de cette action, pass^ tant k pied qu'en 
voiture sur les dits terrains du demandeur pour se rendre de son propre terrain 
au chemin public, et qu'il aurait de plus, dans le moi^ de mai 1865, iliegalement 
«t malgre le demandeur constmit une barriere dans la cloture de la ligne. et un 
pent Rur le fosse de ligne qui f^pare les heritages des parties en cette cause afin 
de se faciliter I'excrcioe de la dite pretendue servitude de passage ; 

5. Considerant qte le dit pout et la dite barriere ainsi situds, soot des entre- 
prises qu'une servitude seule pent justifier, leur seul objet n'^tant que de faciliter 
le pnssage du defendcur sur les terrains du demandeur et que le defendcur n'a 
pas invoque ni produit dc titre a telle servitude ; 
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Chs. Turcot 6. Consid^raDt que ia pretention du d^fcndeur que son terrain s'^tend & 
J. O.GaUle. q^^clqueg pieds plus loin que la cl6ture et le fose^ de la ligne est nial fondee 
xnette. que le d^fendeur ne pent faire. valoir telle pretention que par tine demande 
r^gulidre au p^titoire ou en bornage, et qu'il n'a pas d'aillcnrs jostifie des- 
aliegu^s de sa defense ; 

La Cour a d^boute et d^boute le defcndeur de sa dite defense k cette action, 
7. Et considerunt que le dcmandeur a justifie de tous les allegu^s de sa 
declaration, cxcepte en ce qui regurde les dominagcs. La Cour declare les dits 
terrains du demandeur ci-dcssus decrit<«, librcs de tout droit de passage sur iceuz 
en favcur du defcndeur coiunie proprietaire et possesseur du terrain ci-dessus en 
dernier lieu decrit ; Et la Cour fait defense et prohibition au dit defendenr de 
traverser et passer a I'avenir sur les dits terrains du demandeur, tant a pied 
qu*en voiture ct le condamne k defaire et ddtruire la dite barri^re dans la cldture^ 
de division entre les heritages des parties en cette cause ct a retablir la dite- 
cidture et aussi a defaire et detruire le dit pont, et k defaut par le defendeur 
de ce faire sous quinze jours de la signification de la presente sentence, le 
demandeur est autorise k defaire les dits buyrages et k retablir la dite cl6ture 
auz frais et depens du defcndeur. 

L 'appelant all^gue qu'il n'a passe sur le terrain de Tin time qu'avec la 
permission du locataire de celui-ci, et qu'il n'a cause aucnn dommage. 
. L'intime a r^pondu specialement que les terrains des parties etaient borne?^ 
et separes par une cidture de ligne et un fosse de ligne, suivant la loi et 1* usage 
du pays, depuis au-del4 de trente ans, et que Tappelant ne pouvait de lni*meme 
changer les limites des heritages, comme 11 le pretendait, et empieter sur celus 
de Guilmctte. 6i Tappelant n'etait pas satisfait des limites actuelles, 11 devait 
se pourvoir en bornage ou an petitoire. Quand k la convention alieguee, elle* 
n'avait jamais eu lieu, ct le prdtendu arpentage de Kegnault etait compietcment 
nul, ayant ete fait en I'absence de I'intime, sans son consentcment, les formalites 
n'ayant pas ete observees, et aucun procds-verbal regulier n'en ayant jamais ete 
dresse ni communique k Ouilmctte. Celui-ci n'a jamais consenti au retablisse- 
ment du pont, mais au contrairc s'y est toujours oppose — supposant m^me que- 
Tappelant ait eu droit k quelque pieds de terrain chez Tintime, cela ne pouvait 
Tautoriser a passer sur tout le terrain de celui-ci, car il ne touche a celui de 
Turcot que sur une partie de son etendue. Son locataire n'avuit aucun droit de 
permcttre k Tappelant de passer, comme celui-ci I'avait fair, sur son terrain, vCL 
les defenses de Tintime, et de fait ne lui avait pas donne cette permission. Que 
le bail dc Carroll k Turcot etait simuie, et fuit de concert entre eux, quelques 
semaines seulement avant Tinstitution de Taction, afin dc couvrir les empieta- 
tions de Tappelant; que d'ailleurs il ne pouvait autoriser celui-ci k se servir da 
passage etubli sur la propriete de I'intime, pour Tusage de son propre terrain. 
Enfin que ce bail etait nul, en ce qu'il tendait k aggraver la servitude etablie en 
favour de Carroll, dont le terrain, lors de son acquisition par ce dernier, etait en 
culture eten verger, d'oii en en faisant une carri^re il aggravait la servitude ea 
faveur de ^appelant et aux depens de Tin time.* 



*— ». 



• Prevost de la Jaaacs, p. 330, No. 3—3 Toullier, No. 650, p. 492, des servitudes— Par- 
desstts, des servitudes No. 60, p. 77, 6e Edition. 
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L'intim^ cite Taatoritd Bamnte pour ^tablir son droit i TaotioD D^gutoire q^ t t t 
d'aprds les faits oi-dessos aU^ga^. et 

" Le propri^taire agit n^toirement contre qnicoDque Tempdche de disposer mette. 
librcmcnt de aa choae, on te permet sur die det erUrepristi qu^aite servitude 
sevU pent autoriser (Bonjean, traits des actions, 2 vol. 280, p. 119. Edition 
de 1W5.) 

JugemeDt confirm^, 
Leblane et Ccuiidif-y pour Tappelant. 
S. PagnuelOy pour I'iotiiu^. 

COUE DU BANC DE LA EEINE. 
(JuRiDicTioN Civile d'Appel.) 

MONTREAL, 9 DECEMBRE 1868. 
Coram L'honorable Juge Duval, C.-J., et les honorables Juges Caeon^ 

LoRANQEB et Johnson. 

JEAN OADIEUX, 

(Dtfendeur en Cour Ittfirieurfy') 

Appelant f 

■T 

JEAN BAPTISTE alias NARGISSE DEBIEN, 

■ 

(Demandeur en Cour Ir\f4rieuref) 

Intime. 

Exception de aimulation — Uacheteur nepeut exiger la h'vraison de la chose sHl 
n^apoi offert tout leprix d achat — Dichiance du droit de rimiri, 

L'appelant demande k. ce tribunal I'infirmation do deux, jugements, rendua 
contre lui en cetto cause par la Cour Sup^rieure h, Montr^l, Tan le 30 avril 
1866, par son Honneur le JugeSmitb, confirm^ ensuite le 29 septembre suivant, 
par la Cour de Revision, compost des Honorables Juges Badgley, Berthelot et 
Monk, renvoyant une exception de cumulation d'actions oppos^e par l'appelant, 
comme premier moyen, ^ Taction de I'intim^; Tautre rendu le 12 avril 1867, par 
son Honneur le Juge Monk, sur le m^rite de la cause. 

Les fuits qui ont donn^ naissancc au present litige sont les suivants : 

Le 28 juin 1864, l'appelant Cadieux vend 4 un nomm^ Naaaire Meunier, une 
terre en culture situ^ k Ste. Bose, et une terre k bois, situ^e dans la concession 
Ste. Marianne. 

II est stipule que Tacqu^reur prendra possession pour les trayaux d'automne 
a fuire sur cette terre, k la St. Micbel alors prochaine, et quant k la maison et 
aux b&timents au ler mars 1865 seulement. 

Cette vcnto est f'aite k la charp;e de payer : 

1. Une rente cre^e sur la terre de Ste. Rose, en fuvcur de deux rentiers M. ct 
Madame Francois Cadieux; 

2. Cent francs a chacun des quatre frdrcs de F^lix Cidieux, fils des rentiera 
et auteur du veodcur l'appelant ; 

3. Pour acquitter l'appelant Cadieux d'une dettc due k un nomm^ D^rmeauz 
et dont Meunier Pucqu^reur ^tiiit cessionnaire \ 
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4wa Gaditu 4. Enfin pour une 8omme do mille fraooi, payable le ler mars 1865 si 
J.-Bte al. I'spp^iaDt n'exer^ait pas la faculty de raohat stipule aa dit aote. 

Karc. Debien. L'appelant 86 r^Fvait en effet, jusqu'aa ler mare 1865, le droit de 
'^ r.'prcndre & titre do r^m^r^, lea dits immeublea pr^ntement Tendna aa dit 
aoqu^renr ; '' ct ce dernier s'obligcait d'ea faire la remiae k premiere demande, 
anx coQditions suivantcs : 1. Pourvu que Tappelant remtt en un seal paiement 
eomptant k Paoqu^reur on k ses ajant caose la somme do quatre mille francs 
«?eo int^rdt de la St. Michel 1864 ; 

2. De payer aoasi tons Ics frais et loyaux coiits qui anraicot ^t^ d^bonrs^s 
par Tacqu^rear ; 

3. De payer lea frais de laboar que Meonier aarait pu faire dans Tautomne 
-. 1864; 

4. De con tinner k payer la rente de Francois Cadienx et femme ; 

5. De payer les cent francs k ohacun des fr^res de F^liz Cadienx ; 

6. Do faire les paiements dds pour I'Eglise. 

Cette vente n*^tant que oonditionnelle, Fappelant demeore ensnite en possesilioa 
des terres vendues, avec rasscntiment de racqn^ear Meunier. 

Le 27 Janvier 1865, Meunier vend k Tintim^ Debien, les u6mes terres qu'il 
«vait aobet^cs de Tappelaot, aux mSmes conditions qn'il les arait eaes, r^servant 
pour Tappelant la faculty do racbat stipnl^e an premier contrat sus relate. 

La prise de possession par rintim^ des terres susdites, vendaes par Tappelant, 
devait avoir lieu le ler mars 1865^ sur paiement k Tappdant des mille francs 
stipule en Tacte de vente k Meunier, si toutefois Tappelant n'exergait pas son 
droit de racbat. 

N^nmoins le ler mars 1865, Tappclant demenre en possession de ses terres, 
sans que ni Pintim^ ni Meunier ne ini fasse ancnne demande de livraison ni 
ancnne offre des mille francs qui devaient §tre pay^s poar obtenir possession -des 
dites terres. 

Ce n'est que le 14 avril 1865, o'est-i-dire nn mois et demi apr^ I'^poque 
fix^, qne Tintim^ fait signifier k I'appelant nne oopie de Tacte de vente k lui 
conscnti par Mennier, pour Tinformcr qu'il ^tait aux droits de ce dernier. 

Neaiimoins oette signification n'est pas aooompagn^ de roffrc des mille francs 
stipules payables le ler mars 1865, et I'appelant Continue k demearer en posses- 
sion de ses terres. Les oboses restent ainsi pendant pr^ d'une ann^. 

Le 13 d^mbre 1865, I'intim^ ponrsuit Fappelant, all^guant les faits ci- 
dessns, et disant de plus : 

Que le ler mars 1865, I'appelant n'avait pas exero^ son droit de r^m^r6, qae 
^'appelant est insolvable ; 

Qu'il a gard^ les terres vendues depuis le ler mars 1865 et en a per^a las 
fmits valant £50, ce qni est plus qne suffisant pour oompenser les mille francs 
diis par Tacqa^reur le ler mars 1865 et qu'il les offre en compensation de la 
dite somme, que sans cela il serait tenu de payer ; 

Que Tappelant n'^tait pas propri^tnire de la terre a bois de Ste. Marianne, 
lorsqu'il I'a vendue, que par snite il n'a pu la vendre, et que la valeur de cette 
ierre ^tant de 3,000 francs, cette somme doit dtre d^duite du prix do la vente ; 
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Enfin qne Tappelant doit faire remise des frais et loyauz codts qui s'^ldvent a Je<^° Cadieujt 
•30. j.Bte. al. 

Puis, il coodut comme suit : " Narc. Debien. 

'* Ponrquoi le demandcur conclut k ce que la faculty de r^m^r^ stipulee en 
" favcur du d^feudeur, dans I'acte da 28 juin 1864 et mentionn^ dans celui du 
" 27 janyier 1865, soit d^clar^e ^teiute k compter du premier de mars dernier 
'' et le d^fendeur d^chu de oe droit en consequence, fuute par lui de ravoir 
'^ ezerc^ dans le d^lai mentionn^ aux dits acteB, savoir k venir jusqu*au premier 
'' mars dernier, et k ce que le demandeur soit en consequence d^clar^ le pro- 
^* pri^taire incommutable des dits terrains et le d^fendeur condamn^ k en aban 
'' donder la jouissance an demandeur, sinon k ce que le demandeur en Eoit mis- 
" en possession sous Tautorit^ de cette Cour ; k oe que le d^feodeur soit condamn^ 
*' k payer an demandeur la somme de cinquante louis courant (£50) ^tant la 
" valenr des fruits fit revenus des dits bienp, k compter du premier mars dernier,. 
*' si mieuz n'aime convenir d'ezperts pour en faire restimation en la mani^re 
^* ordinaire ; k ce qu'il soit donn^ acte au demandeur de la declaration qu'il fait,^ 
" qu'il est pidt II payer au d^fendeur la dite somme de mille livres ancien cours,^ 
" en raison de la decheance du dit droit de r^m^re, mais que cctte derni^re 
<< tomme soit dedar^e dteinte et oompensec au moyen de celle de cinquante louia 
'' dit cours d'Halifaz, ^gale k deux cents piastres, valeur des dits fruits et revenua 
« et ce en autant que droit pent dtre ; k d^faut de quoi le demandeur se 
^' declare pr^t a la payer et se r^serye le droit de la consigner en Cour ayant le 
" prononce de la sentence, s'il y est contralnt ; k ce qu'il soit declare que \& 
" defendeur n'a jamais M le proprietaire de Tun des immeubles decrits aux dits. * 
^* actes, sayoir du terrain d^rit en troisidme lieu, comme suit : " XJn terrain 
" situe en la cdte Ste. Marianne de la paroisse Ste. Th^r^se de filainyille, de la 
*' contenance d'un demi arpent de front, sur yingt-trois arpents de profondeur, le 
** tout plus on moins, tenabt d'un bout an cbemin de la dite cdte Ste. Marianne,. 
*' de I'autre bout au trait quarr^ des terres de la grande ligne, joignant du cdte 
'' nord k Salomon Ledaire et du c6te du sud au restant de la terre de FraD9oi8 
** Cadieuz, on representants, dont le dit terrain faisait ci-deyant partie, sur lequel 
** il n'y a aucun b&timent, etant en bois dcbout ; " et qu'il soit condamne k payer 
^' aa demandeur cessionnaire du dit Kazaire Meunier,la yaleur de ce terrain qui 
*' est de cinq cents dollars courant, si micux n'aime fonmir et liyrer au den^andeur 
'' dea titres yalables k cette propriety, et k livrcr le dit immeuble au demandeur 
" sous tel deiui que la Cour fixera ; et au cas otl-ce terrain ne serait pas livre au 
'* demandeur comme susdit, qu'alors tout autant de la yaleur d'icelui soit imputd 
** en extinction de la somme de mille liyres dit cours, egale a cent soixante-et-nix 
" piastres et soixante-et-six centins, et au cas oil le d^fendeur ferait yaloir la dite 
" facuhe de reiLere qu'alors il soit condamn^ k payer au demandeur la dite 
« somme de quatre mille liyres egale *^ celle de six cent soixante-et-six piastres et 
'' aoixantcret-six centins, comptant, ainsi que porte en Tacte du yingt-huit juin 
^^ mil buit cent soixante-et-quatre, ayec int^r^t du yingt-neuf septembre mil buit 
'^ cent soixantc-et-quatre, et k toutes les autres cbarge<<, clauses, reserycs ei 
*' seryitudes detniliees au dit acte du yingt-huit' juin mil huit cent soixantc-et- 
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Vean Cadienx '' qaatrc ; a payer oelle de ($30.00) ireDte piastres pour frais et lojanx ooiits et 
^ J.-Bto al. '' ^^^ ^^'^ ^^ pr^ntes, et le deroandeur daos oe cas d^harg^ de toute respon' 
Narc. Debien. ^ aabilite cq consequence ; le demaodeur se r^nre le droit de prendre des 

'^ conclusions subsidiaires ou suppl^toires s'il y a lieu et le cas ^h^ant; le tout 

*' avec d^pens distraits nox soossignes/' 

L' appelant opposa d'.-ibord k cette action une exception de camalation, pr^ten- 

tlant quo Taction de riiitim^ nc pouvait #tre maintenue telle qu'intent^, et qae 

Tappclant ne pouvait ^rre tenu do produire maintenant sea defenses au fond, vik 

t]ue rintim^ camulait dans uno m^me demande plusieurs actions incompatibles, 

entre autres leis suivantes : 

1 . Une action en ddcb^ande de faculty de r^mer^ ; 

2. Une demande en recouvremcnt des fruits et rcvenus d'une propridt^ en 
litige entre Ic demandeur et le d^fendeur ; 

3. Une action en diminution de son prix d'achat des propri^t^ d^sign^CB en 
la declaration en cette cause, parcc que le defendcur n'anrait paa eu lors de la 
vcnte d'icclles, la propriete d'un do terrains par lui vendus; 

4. Une action en recouvroment d'unc somme de quatre mille livres, ancien 
cours, stipul^e payable au demandcur dans le oas oii le defendear exeroerait la 
facuUe'de HmM, dontje demandeur demande en mdme temps la d^cbeance. 

' L'appelant pr^tendait que Tintim^ eta it non recevable 4 exeroer simlutane- 

ment ces diverses actions, et demandait que Taction da demandeur fOlt renvoyee, 
4 moins que ce dernier n'opt&t entre les differentes actions contenucs dans sa 
demande et n'abdiqu&t les autres. 

Cette exception plaidee devant Son Honneur le juge Smith, fut par lui ren- 
Toy^e le 30 avril 1866, par le jugemont suivant : 

'^ La Gour ayant entendu les parties par leurs avooAts sur le m^rite de Tex- 
^' ception peremptoire faitc et produite par le defendoar a Tenoontre de cette 
** action, ayant examine le dossier et la procedure dans cette cause, et ayant deii- 
^' bere, a deboute et deboute la dite exception peremptoire/' 

'^ L'appelant inscrivit aassit5t sa cause sur le rdle de la Cour de Bevision, 
esperant faire renverser ce jugement. 

Le 29 septembre 1866, la Cour de Revision composee des bonorables juges 
Badgley, Berthelot, et Monk, confirma ce jugement dans les termes suivants : 

'' L:i Cour Superieure, siegcant 4 Montreal presentement en Oour de Bevi- 
*' sion, ayant entendu les parties par leurs avocats respectifsj sur le jugement 
'* rendu le •trente avril mil buit cent soixnnte-six, dans la Cour Superieure da 
'' district de Montreal, ayant examine le dossier et la procedure dans cette 
^* cause, et ayant pleinement deiibere ; considerant qu'il n'y a point d*erreur dans 
'^ le susdit jugement, confirme par les presentes le dit jugement en tons points, 
« avec depens centre le dit defendeur, dont distraction acoordee & messieurs 
'* Moreau, Ouiniet et Chapleau, avocats du demandeur." 

Lorsque plusieurs actions competent au m§ine creancier centre lo m§me debi- 
tcur, dit Tappclant dans son f ictum il ne pent le reunir dans une mime demande, 
que si Tordre des actions le permet, c'est-^ire qu'il no p^ut reunir que oelles 
d*une espeoe, qui precedent d'une mime source, conduisent k un mime but et 
ne sent pas incompatibles entre elles. 
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Mais 8*1 ces actions sont totalement diff^rente^, surtout si ellcs soot iocom- Jean Oadieur 
patibles et se repoaaaent, Tint^rdt de )a justiee czige qu'cllea soient s^par^ca. j..3fe.al. 

Or, oommept conoilier oelleaqae rintim^ a rduniea dans une roSme dcmande ? Na^c. Oemien. 
II snffit de niettreen regard le r^um^ de chnqae partie distinctc dcsconclasions 
de la declaration, pour Toir que Fintim^ detnando dcs ohosea totnlement diff6- 
rentes et nidme incompatible?. Ainsi il deniandc ^ ^tre d^cbr^ propri^taire 
incommntable des^terrea k lui vendues par Tappelunt, et en ni§me temps il 
demande 4 la Gour de d^larer que I'appelant n'a jumuis ^t^ propri^taire de 
rune de ees terres, que par oonc^uent, il n'a pas pu la lui vendre, et que par 
cons^nent encore, il ne pent en #tre d^Iar^ lui llntim^ le propria tai re incom- 
mntable ! 

L'action en d^h^anoe de faculty de r^m^r^ et Taction en diminution de priz 
d'aohat, ezerceea k la fois par Tintim^ ^talent done incompatibles, elles se 
reponssaient mntnellement. Et lorsqne la Cour de B^vision edt renyo^^ Tezoep- 
tion de Tappelant, ce dernier se trouva fort embarrass^ pour plaider k toutcs ces 
demandes. 

Fent-on aussi r^nnir avec les deux demandes dont il vient d'etre question, une 
action en reoonvrement de fruits et revenus d'une propriety en litige entre les 
parties, et offrir ces fruits et reyenns en compensation d'une somme stipule 
payable comme priz d'achat ? Le motif de llntim^ est tangible, nous le disou- 
teroDB plus loin, lorsqne nous en scrons au m^rite de la cause ; mais en vertnde 
quel principe de procedure pent-on joindre une semblable demande auz deux 
dont nons avons parl^ ? N*e6t-oe pas ]k une demande entidrement s^par^ et 
distincte des deux antres ? N'est-ce pas ]k une demande qui conduit k un but 
totalement different? 

* Enfin I'appelant pretend qne I'intim^ ne ponvait joindre k sa demande en 
d^cfa^anoe de facnlte de r^m^r^, une demande pour les quatre mille francs sti- 
pules payables dans le cas oii Tappelant n'ezcroerait pas k faculty de r^m^r^. 

L'appelant n'ayant pas ezerc^ cette faculty dans le d^lai fiz^, Tintim^ n'arait 
qu'^ en faire prononoer la decb^ance pure et simple^ c'^tait k Pappelant seul k 
se pr^valoir de son droit s'il ezistait encore. 

Pigenu, Procidure Civile, Tome ler (Edition de 1S37), page 105, ^nnm^ra 
les principes qui doivent guider la-dessuf^, et cite un czemple qui s'applique par- 
faitement k cette cause. 

Chapitre ler, section 7, il dit : 

'' Si les diversea actions que k loi nons pr^^ente pour arriver am m^me but» 
<' peuvent chncunc tSpariment nous y conduire, alors, on ne pent les intenter 
*' toutCB ; on a seulement Ic droit de chioisir parfHi olle.'*, colic qu'on juge la plus 
<' convenable dans Id position ou on se trouve ; et ce choiz fuit ezclut Tusage 
^* des ttutrcs actions pour lesquelles on n'a pus opte. 

" Par ezeniplo, Charles a contract^ avcc Puul, Tobligation de lui d^fricber 20 
" hectares de bois et 8*C8t engage k lui payer 1000 francs k defuut par lui de 
" remplir cette obligation. Charles ne fait point le ddfrichement. Paul aura le 
** cboix, ou de pourtmivre Tezecution de Tobligation principule on d'exiger les 
'' 1000 francs, stipules par k clause penale. Ainsi les deuz actions lui sont 
" ouvertes sans qu^il puisse dcmandcr k la force le capital et la peine." 
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^ean Gadieax Or, quelle est, dam la oaose qui nouB ocoupe, robiigatioo prioeipale ? C'est 
J -Bte! al. ^^^^® ^® livrer la terre. Quelle est la oau^e p6nale ? Le paiemeut des 4000 fraucs. 

Narc. Dcmien. L'obligation u'dtant pas rem^die dans le d^lai fiz^, rintim^ pouyait demander, 
Eoit la livraison de la terre, soit la somme, maia uon les deux. Mais on dira 
peut>§tre ioi, comme on a dit en Cour InHirieure et oomme le savant juge qui a le 
premier renvoje rezception de Tappelant Ta dit aussi dans le motive Terbal de 
son jugement : toute les demandes reunies dans cette action r^sultent du mdme 
acte, d*un seul et mdme eontrat, ricn n^empdche done qu'elles soient rdnnies et oe 
serait eziger un circuit d'action inbtile que de ne pas accuillir une semblable 
demande. 

La repoDse k oette objection avait ^t^ faite d'avanoe par le savant juge Smith 
lui-mdme, le 31 mars 1863, dans une cause de Robertson vs. Stuart, rapports 
au 13e volume des Decisions des Tribunauz, p. 462, oH il a jug^ : *^ Que dans 
" Taction intent^e il y avait cumul de trois actions diff^rentes et distinctes : 
'' 1 . Une action p^titoire ; 2. Une action pour faire remplir une excavation ; 3. 
'' Une action all^guant qu*un certain passage ^tait trop haut. Que ces actions, 
^* quoique risvJtant du mhne aeU de vente par le demandeur au d^fendeur, ne 
" pouvaient §tre jointes." 

1. L'intim^ ne pent pas demander livraison de la chose achet^e par lui sans 
en payer le priz, puiaque oe prij ^tait stipuM payable de suite ; et I'appelant est 
bien fond^ a dcmeurer en possession de sa terre, tanl que I'intim^ ne satisfait pas' 
ik cette obligation. 

2. Pour §tre admis k demander livraison, Tintim^ devait payer lepria^ entier 
et ne pouvait pas en retenir la moindre partie. 

3. L'intim^ ne pent r^clamer les fruits tant qu'il n'a pas pay^ ses priz 
d'achat, et I'appelant demcure l^galemcnt en possession, a r^gulidrement et de 
bonne foi fait cos fruits siens. 

4. L'intim^ ne pent pas offrir les fruits et revenus, non liquid^s, des terres 
vendus en compensation de la somme qu'il avait promis de pnyer le ler mars 
1865. 

5. En supposant mdme que cette compensation pourrait dtre admise la preuve 
n'^tablit pas la valeur du revenu des terres en question k une somme suffisante 
pour compen^r les 1000 francs dCls. 

Les 1000 francs, stipule par Tacte de vente, payables par Tacqu^reur le ler 
mars 1865, ^taient sans contredit, partie du priz de la chose vendue. Cette 
date du ler mars ^tait T^poque de la livraison. L'appelant ^tait-il tenu k Y6po- 
que convcnue pour la livraison d'abandonner sa terre et de la remettre k Tache- 
teur, qui ne la demandait mdme pas, sans que oelui-ei lui pay&t la balance de 
'son priz d'achat ? Telles sont nos dcuz premieres propositions. 

La r^ponse des auteurs sur ce point est p^remptoire : 

Pothier, Fente, No. 63 : B^guli^rement Tacheteur ne pent in tenter Paction 
exempto centre le vendeur, qu'il ne lui offre le priz convenu, s'il ne I'a pas 
encore pay^ ; car il no pout §tre recevable a demander que le vendeur sathfasse 
4 son engagement, sMl n'est de son cdt^ prSt a satisfaire au sien. 

II doit [offrir le paiement de tout le prix qu'il doit : s'il n'en oflfrait qu'ane 



CO UK DU BANC DE LA HEINE, 1869. 333 

partie, il ne scrait pas Kcevable k dcmander la liymwoQ dc la cboBe q«i lui a 6ii j«|^ Gadieaz 
vendue, ni mdme do la moindro partie de cette chose : le vendeur ayant droit . ^^^ 
de la retenir commo par forme de nantissement pour la siircte du paiement entier Narc. Demleo. 
du priz qui lui est dn. C'est pourquoi de ni%me qu*un d^biteur n'cst pas re^u 
4 redemander la plus petite pairtie de la chose qu'il a dono^e en nantissement a 
son cr^ancicr, s'il ne lui paie la sornme enti^re pour laquellc elle est en nantisse- 
ment, de meme racheteur n'est pas re^u k deniander lu plus petite partie de la 
chose qui lui a ^t^ vendue, s'il n'est pr^t k payer le priz entier qu'ildoit au ven- 
deur. 

Aussi Nos. 50 et 66. 

Domat, Conventions en giniral, Titre ler. See. III^ No. 2. et Contrat de 
vtnte, Titre 2, Seo. Ill, Nos. 1 et 3. 

No. 3. Si Tacheteur ne paie au terme, et que le vendeur n'ait pas encore fait 
la d^livrance, il pent retenir la chose vendue par forme de gage, jusqu'au paie- 
ment. 

Delvinoourt, Tome III page 71. Le vendeur est tenu de iivrer la chose dc* 

suite, ou k Tdpoque fiz#e par le contrat mais cette disposition n'a lieu en 

faveur de Facqu^reur qu'autant qu'il a pay^, ou qu'U offre h payer le prix en 
entier^ ou que le vendeur lui a accords terme et d^lai pour le paiement ; autrt- 
ment edui-ci n*est pa» tenu de livrtr, 

Et le m^me auteur, auz Notes, page 136, njoute : Le prix en enixery tellement 
qu'edt-il pay^ les trois quarts du priz, il ne pourrait demander la livraison de la 
plus petite partie de la chose. 

Dalloi, Jurisprudence du Boyaume, Verho Yente et Eohange, page 864. Vol. 
12, Chap, ler, seo. 2, 7, Art. ler Noa 6 et 17. 

Ce dernier auteur va jusqu'^ dire que quand m€me le vendeur aurait ^t^ con- 
damn^ k Iivrer la chose vendne, sans avoir oppof^ I'exception de non-paiemen, 
il pourrait encore eziger le paiement avant de Iivrer la chose. C'est aussi le sent 
timent de Pothier No. QQ. 

Troplong, Yente, Nos. 295, 310, 311. 

Ces principes sont ^l^mentaires et il est inutile d'insister. 

L'intin)^ ne peutr^clamer les fruits des terres vendues, tunt qu'il n*a pas paye 
son priz d'acbat, et Tappelaut dem'eur^ legalement en possession a de bonne foi 
fait les fruits sicns. 

L'appelant tant qu'il n'est pas paye, demeurc en effet proprietaire de toute la 
chose, piincipal et accessoire. II ne peut 6tre forc^ de se d^poss^der de Tun et 
de Tautre que pjr le paiement que lui ferait I'acbcteur, et si ce dernier se refuse 
de faire oe paiement, le vendeur est bien fond^ k lui refuser dc son c6td la livrai- 
son et de la chose vendue et des fruits qu'elle produit. Le contrat de vente est 
bilateral et cclui du contraotant qui refuse de remplir les obligations ne peut 
eziger do Tautre plus qu'il.n'est pi§t k faire lui-mSme. 

Sur 06 point conime sur la proposition pr^cddente, les auteurs sont pr^is, et 
^tablisfent formellement que Tachetcur n'a droit auz fruits qu'en autant qu'il a 
pay^ le priz. 

Pothier, Ventty No. 47. L'obligation de Iivrer une chose renferme aussi celle 



334 COTJE DU BANC DE LA REINE, 1869. 

Jean Cadieuz do livrer toutes lea choscs qui en font partie, ou qui sont des acoc88oire8...il doit 
J -B^^ al i'<^™^^^re avco la chose les fruits tant naturels que oivils, n^s ot pergos depuU 
Karc. Demien. que Vacheteur a payi le pnx, 

Troplong, Vente, No. 734. L'article 1665 fait connattre quelle est la position 

de Tacheteur lorsque la condition du retrait est encore pendante, No. 735. 

Cette position de Taoheteur lui anurt les fruits quand U a payi hprix oar les 
fruits appartiennent au propri^taire ct surtout au propri^taire qui possMe. 

Or, quel ^tait ici le propri^taire'? Tappelant, qui tant qu'on ne lui a pas paj^ 
Ic prix de sa chose la garde aveo raison, avec honne foi, et fait les fhiits siens. 

Troplong au No. 769, cite un ezemple qui s'upplique parfaitement & Vcsp^ 
pr^nte. 

Nous avons done rai.<^n de conclure sur ce point que les fruits, comme la chose 
eile-m^me, appartenaieot 4 Tappelunt tant que rintim^ se refnsait de payer le prix, 
etquUl ne pouvait les offrir en compensation du prix, puisqu'ils ne lui apparte- 
naicnt pas et qu*il n'j avait pas droit. 

Voioi le jugenient de la Cour Inf(gricure, (Monk, J.) 

La Cour ajant entcndu les parties par leurs ayooats respectifs au m^rite de cette 
"cause, etaussi sur la motion du demandeur de produire des conclusiona suppl^- 
toires et subsidiaires, examine la procedure, pieces produites, et la preuve, et sur le 
tout miirement d^lib^r^. Consid^rant qu*aux termes'de Tacte de vente en date du 
Yingt-huit juin mil cent soixante-et-quatre, 11 fut oonvenu entre le d^fendeur et 
Nazaire Meunier, comme suit, savoir : '^ Le vendeur, le d^fendenr, se r^rre le 
" droit d'ici au premier de mars 1865, de reprendre a titre de r^m^r^ les diti 
"*' immeubles presentiment vendus au dit acqu^rcur ; en cons^uence oe dernier 
** s'engage & en faire la remise au dit vendeur, ^ sa premiere demande et reqni- 
*^ sition^ sous la condition que le dit vendeur payera en un seul paiement oomp- 
tant, au dit acqu^reur, ses hoirs et ayant cause, la somme de quatr^ mille 
livres anoien conrs, aveo int^r^t, ik compter de la St. Michel, mil huit cent 
** Boixante-et-quatre, ainsi que les frais et loyaux coiits qui aoraient ^t^ 
** d^bours^ par le dit acqu^reur, frais de labour, con tinner 4 payer la rente aux 
** rentiers Cadieux et aux quatre cnfants Cadieux, chacun cent livres dit anoien 
'** cours, de roani^re k ce que le dit acqu^reur soit enti^rement indemnis^ en 
** faisant la dite remise, aveo aussi convention expresse que dans le cas oil le dit 
" vendeur n'exeroerait pas son dit droit de r^m^re d'ioi au premier de mars pro- 
'^ chain (ler mars 1865), en oe cas et alors le dit acqu^reur rentrera imm^diate- 
<< uent en possession ct jouissance de tons les dits immeubles et de leura 
" d^pendanccs comme susdit et lui appartiendront en toute propri^td. II est biea 
'" entendu que faute par le dit vendeur d*avoir exerc^le dit droit der^m^r^ dans 
''' le d^lai ci-dessus fix^ le dit acqu^reur deviendra propri^taire incommutable des 
^' dits immeubles et de leurs d^pendanccs, sans qu'il soit besoin d*auoun acte de 
« procedure," rik que par Pucte de vente en date du*vingt-sept Janvier mil huit 
** cent soixante-et-cinq, le dit Nazaire Meunier a vendu et c^d^ tons ses droits an 
demandeur ; Consid^runt que par Tacte en date du quatorze avril mil huit cent 
soixante-et-cinq, Tacte de vente et cesssion du vingt-sept Janvier mil huit cent 
4Soixante-et-cinq, a ^t^ signifi^ au d^fendeur ; vfi que par la clause de Tacte du 
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Tingtrhuit juin, mil bait ocot soixantc-et-quatre BUA-pr^cite, le defeudcur ^tait Jean Gadieuz 
obli*;^, soit d*ezercer ]a dite faculty de r^m^r^ ou de reniettre aa dit Kazaire j .^te. al. 
Meanier^ le premier mars mil huit cent soixuDte-ct-cinq, les immcable^ d^orits, Narc. Demien. 
^aos le dit acte auz conditions 7 mentionn^s ; 

Coosid^rant que Ic d^fendeur n'a pas au premier mars, mil buit soizante-et- 
*cinq, ni dcpuis exerce la dit-e faculty de r^m^r^ ni offert de lo faire, ct qu'il a 
toujours refoE^ de faire cemise des dits immeobles au dit Nasaire Meunier on aa 
demandear: vH quo le demaodeor par et en yertu des actes pr^cit^s, a le droit 
*de fairo declarer le d^feodeur d^bu de son droit d*exeroer la dite fucultd de 
•r^m^r^ stipule auz dits actes de ventcs susdits, et de plus qu'il est en droit 
d'etre d^clar^ le propri^taire incommutable de deux des dits immeublcs d^orits 
aux dits actes, des vingt-buit juin mil bait cent sozante-et-quatre, ct Tingt-sept 
. Janvier mil buit cent K)izante-cinq, comme suit savoir : '< lb. Un terrain situ^ 
" en la grande c6te dc la paroissc Ste Rose, de la contenance d'un arpent ct trois 
" quarts et demi de front, sur qaarante arpents de profondeur, le tout plus ou 
'** moins et sans garantie db mesure pr^i^, mais bien pour T^tendue rcnferm^e 
'* dans les limites suivantes : la riviere J^sus qui le borne au nord, le terrain de 
** Pierre Ouimet et de Pierre Cbnrtrand ou rcpr^sentants oii il aboutit en pro- 
*^ fondeur, le cbemin de montdc qu'il porte pour moitie du c6t^ du sud-onest, 
^* ct le terrain ci-apr^s' d^signd, du c5t^ du nord-est, aveo une maiiK>n, grange 
** et autres bfitisses dessus oonstruitcs" ; 2o. Un autre terrain situ^ au m§me 
*' lieu, de la contenance do quarante-cinq arpents en superficie, plus ou moins, 
^* born^ au nord par la Riviere J^suk, au sud par Jean-Buptiste Chartrand et 
'' Pierre Ouimet on leurs repr^entants, joignant du c6r^ du nord-est & 
^' Francis Locas et Joeepb Ouimet et du c6t^ sud-oucst au susdit terrain en 
^^ preuiior lieu d^crit, et sans auoun bfitimcnt f 

Consid^rant que par Tucte de vente du vingt-buit juin mil huit cent soizante- 
•et-quatre, le dit Nasaire Meunier, auz droits duquel se trouve le demandeur, 
s'cst oblig^ dc pajer au d^fendenr au cas que oe dernier n'exercerait pas la dite 
faculty de remi^r^ iiu iemp:*, ct de la mani^re mention n^ au dit acte, la somme 
^e mille francs, ancien cours ; yd que le d^fcndeur a rcfu!>^ de rcmettre les dits 
deux immeublcs sus-d^crits, au demandeur ou au dit Nazaire Meunier, le 
premier murs, mil buit cent soixante-et-cinq, et qu'il a continue k en demeurer 
«n possession et qu'il les retient encore sans droit , ajant fait les fruits siens, 
depuis son injuste' detention : Oonsid^rant qu'il r^sulte de la preuve produiteen 
«ette cause, que les fruits ct revenus des deux immeubles sus-d^rits, que le 
defendeur a per^us et retires k son profit sans droit, depuis le premier mars mil 
buit cent soizante-ct-cinq, jusqu'au premier mai mil buit cent soizante-et-six, 
yalcnt la somme de cent cinquante dollars ai^ent courant : vti que la terre en 
bois debout d^rite comme suit k Tacte du yingt-huit juin m,il buit cent soixante- 
et-quatre, sayoir : "3o. Un terrain sita^ en la cdte Ste. Marie Anne de la 
** paroisse de Ste. Ther^ne de Blainville, de la contenance d'un demi arpent de 
*' front sur yingt-trois arpents de profondeur, Ic tout plus ou moins, tenant d'un 
*^ bout au cbemin de la dite c6te Ste. Marie Anne, de Tautre bout au trait 
^^ quarr^ des terrcs de la grande ligne, joignant du c6t^ du nord k Solomon 
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Jean Oadieuz " L^l&ir et da o5td du sad aa restant dc la terre de Francois Cadieaz oa 
J-Bte Ai '' repr^DtanUi, doot ]e dit terrain faisait oi-dovant partic, el sar leqael il n'j 
Karc. Demitn. " a aaoun bfitimeot, eUmt en bois debout/' n'a jamais apparteoa an ddfendear 
qai Vol venda sans a?oir droit k la propri^t^ d*ioelai, aa dit Naxaire Meanier, et 
qae le demandear peat ^galemenl demander ane redaction an prix sUpol^ aa 
dit acte du yingt-hait jain mil hait cent soixante-et-qaatre, k cet ^rd, et que 
la yaleur de oette derni^re terre est estim^ k einquante dollars ; 

Consid^rant que le demandear a droit et est bien fond^ a offrir les deux 
demi^res sommes formant ensemble celle de deux cents dollars en compensation 
de oelle de mille livres ancicn cours, que le d^fendeur lavait eu droit d'exiger da 
demandear, en cas qu'ii aurait exero^ la dite faculty de r^m^r^ ; 

Consid^rant enfin qu'il n'y a pas lieu d'adjuger sur la motion du demandear 
par laquelle il demande k printer de nouvellcs oonolasions ; 

La cour d^olure la ditc somme de mille francs, ancien cour^, avec int^r§t sur 
icelle k compter du premier mars mil butt cent soixante-et-cinq, diiment ^teinte 
et compcns^e par oelle de deux cents dollars, ai^ent courant, oomme susdit, 
rejette la dite motion du demandeur, par laquelle il demande k presenter de 
nouvelles conclusions, comme inutile, d^lare le demandeur le propri^taire 
incommutable des deux lots de terre en premier lieu d^crits aux pr^sentes, et 
en consequence condamne le d^fendeur k remettre et restituer au demandeur 
les dits deux immeubles, sous quince jours de la pr^sente sentence, si dans ce 
d^lai le ddfendeur n'a pas cxerc^ la dite faculty ^de r^m^r^ aux conditions 
port^es en Taote du vingt-huit juin, mil hutt cent soixante-et-quatre ; et c& 
d^lai pass^, la dite faculty dc r^mer^ sera ^teinte entieremeut et le demandeur 
mis en possession des dits deux immeubles, par toates voies que de droit sous 
I'autorite de cette cour et le d^fendeur expuls^ des lieux ; Ic tout avec d^pens 
doiit distraction k Messieurs Morcau & Ouimet, avocats du demandeur. La 
cour r^&ervaut au demandeur tel recours que de droit centre le d^fendeur. 

Jugcment confirm^. 

JetU et ArchambauUj avocats de I'appelant. 

Moreau et Ouimetj avocats de Tinlim^. 
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under instructions from bis client 16 

'* • — Exemplary may be awarded without proof of actual damages. 
** : — Not confined to ordinary interest in case of failure of a manicipality to 
give debentures in pajment of a subscription to a railway 29 

Dkbenturkb (see Damages). 

Difault : — Interest runs upon tbe conpons attached to railway debentures from their 
due dates, without proof that the debtor was put en demeure otherwise than by 

tbe mere lapse of time (see Conditions Precedent) 1 

" : — Tbe knowledge that a tenant of a usufrnctuary may have of the death of tbe 
latter does not vitiate a payment made by such tenant to the usufructuary's 
attorney. The naked owner ought to put the tenant en demeure. 

Dclsoation of Power (see Legislature) 

Dilivbrt: — in commercial sales 293 

Dkmurrbr: — Under the License Act 1878 it is necessary to allege that person selling 
liquor to liabitual drunkard after notice knew the person. 

Discharge (see Insolvency.) 

DisouBSiON : — The transferree under a transfer containing a clause of ^'■fournir ei Jaire 
vnloir " cannot exercise bis recourse against his transferrer without having first 
discussed the principal debtor to whom the liquor was sold to be the same person 
mentioned in the notice 64 

Doratxon: — In marriage contract may be set aside upon proof of insolvency of 

donor at date of execution 181 

Eliotion : — Corrupt practices — Payment of taxes due by a municipal elector to enable 

him to vote is a corrupt practice 231 

When corrupt practices at a municipal election have been proved a new election 
will be ordered under art 361 M. C. 

Erfantb : — Tke expression '' En/ana in a donation creating a substitution in their 
favour Includes " Petits e^fana " in tbe absence of any express limitation in the 
deed In favor of the children only.; • 39 
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Father :— Is not natural tutor of bis miuor children so as to be able to proiecute 

minors actions 292 

May pro<$ecute in iiis own name for damages to his child when these damages 

are injurious to himself 292 

Ikprisonmkn'T : — The imposition of punishment by imprisonment for enforcing any law 
under the B. N. A Act includes the power to impose its usual accompaniment 

« hardlabor.' 64 

Indictmknt : — For not providing for wife, not necessary to allege or prove that neglect 

endangers wife's life 264 

iMfRiKGCMKXT :— Of trade mark. Action does not he unless infringed mark is registered 236 
Insaissisabilites : — CIhu?c of, does not apply to expenses incurred in the administration 

of the property given subject to puch clause 266 

Insolvercy :— Where an Insolvent (tmder the Insolvent Act of 1876) in the statement 
of his Hffiiirs described a note given by him as having been made in June, 
whereas it was made in December, that he was not freed from liability thereon 

byadischarge in insolvency 38 

InburaKcb : — Certificate of Secretary of Insurance Company made evidence by On- 
tario Statute will also be received here 199 

Interpretation of contract 301 

Interest (how to be computed) 301 

Interest : — Runs on the coupons of Railway debentures without mis en demeure 1 

Intoxicatino Liquors:— Sale to habitual drunkard 177 

Joint Stock Companies: — A subscription to the stock of a joint stock company 

before its incorporation is binding upon the subscriber 117 

Change of name of a joint stock company does not invalidaie subscriptions 

JcRT Trial -.—Lies under the License Act of 1878, but only when sum demanded 

exceeds $200 177 

Lease (See Usufruct) ;— When a lease is dissolved by the death of the lessor who was 
a usufructuary, and the rents subsequently falling due accrue to the proprietors 
severally, and each may sne for his portion without partition of the estate 254 

Legacy:— (See Wills) Seizin and Delivery 314 

Legate : — Unirersal, responsible for hypothecs on property bequeathed to particular 

legatee 139 

Legislature :—The Local Legislature can delegate its power to impose imprisonment 
with hard labour, to municipal body created by it, called the " License Com- 
missioners " 64 

LiOEXCEs : — Regulative licenses are police provisions for the preservation of public 
order and are not an interference with trade and commerce within the meaning 
of the B. X. A. Act 1867. Under said Act the licensing power is vested in the 
Local Legislature 64 

Licenses : — Sale of license to cut timber, usually called sale of timber limits, with 
warranty, only warrants the title of the vendor in the license, and does not war- 
rant the purchaser against eviction from any portion of the limits forming the 
subject of the license 86 

Mabkiage Contract :— Donation in marriage contract will be set aside on proof of in- 
solvency of donor \vl en contract was executed 181 

Married Woman :— Separate as to properly, what must she prove to get possession of 

moveables 304 

Master and Servant (see Contributory Negligence). 

Master and Servant : — Proof of engagement 292 

Municipal : — Collection roll is sufficient proof of the imposition and non-payment of 
taxes when no issue is raised by a specific plea as to the validity of the imposi- 
tion of such taxes. 

Mumioipality (see Damages. Imprisonment). 

MtTMioiPAL :— Sale Purebaseat 296 

HirNioiPAir-ProceB Verbal 198 
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Mutual Insuramce Cot :->In an action for callg under a Mutaal Insurance policy it if 

necessary to allege and prove the losses for which the calls are made 179 

" : — Receiver appointed under an Ontario stiitute has right to prosecute in 

Quebec 287 

" : — Assessments not prescribed by five years 287 

New Trial :— May be granted in the discretion of the Court where it appears that the 

jury may have been misled 261 

Novation : — An obligation given for the amount of promissory notes does not novate 
said notes. 

Of POSITION :— To Sheriff's sales 285 

Partnership : — Art 1507 does not apply to partition between co-partners 169 

" : — Each one of general partners is bound jointly and severally for the payment 
of all the debts of the partnership whether it still subsists or hot. 
The creditor of a partnership is not obliged to discuss the property of the part- 
nership before seizing the effects of the individual partners. 

Payment :— Made to theattorney of a usufructuary, after the death of the latter cannot 

be recovered back by the naked owner 254 

PENBfON : — (Alimentary). Where the father demands in his own name and for him- 
self, an alimentary pension, the Court cannot refuse to the child the option 
of receiving his father in] his house because the latter has married a second 
wife 155 

Perjury : — It is not eseential to allege or prove that the matter sworn was material 

to the issue 261 

Possession :— What is 295 

« Vaui titre 304 

Power of Attorney — May be demanded from one of several joint and several credi- 
tors, not constituting a single ideal person, who is absent 290 

Prescription: — Assessments upon members of Mutual Insurance Companies not pre- 
scribed by five years 287 

" : — The prescription mentioned in articles 22G1 and 2262 C. C. runs only 
against existing claims and not against those depending upon a condition until 
the condition happens 233 

PaiviLEOB : — Where a defendant in an action for damages which has been dismissed 
with costs causes an immoveable belonging to the plaintiff to be seized and sold 
by the Sheriff he is entitled to be collocated by privilege for such costs on the 
proceeds of the sale. 

Privileged Statements (see Advocate) 

Procedure ;— No ground for new trial upon a conviction for perjury that the record in 
which the perjury was committed was not complete when proved in the Crim- 
inal Court 261 

" : — la an action against heirs it is only necessary to allege that they are 
heirs without specifying the particular title by which they became so 267 

^* : — Sheriffs sale ; Proces-verbal contents of service of proees vtrbal opposi- 
tion to same 285 

*' : — Where permission has been granted to appeal to the Privy Council from 
a judgment which has the effect of setting aside an attachment of rents payable 
to the appellant the latter cannot obtain an order to execute the judgment pro- 
visionally on the ground that the rents were really aliments, and that the ap- 
pellant is in great want 103 

" : — Irregularity in the notices of sale does not afitect the validity of the 

seizure itself 28 

The defendant can only complain of such irregularity if he has suffered some pre- 
judice thereby 82 

'* : — A defendant will be held guilty of contempt of Court who fiails to re- 
present goods seized and left in his possession by a voluntary guardian named by 
him, unless be pays their value or the plaintiff's claim 165 
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PBOCBDimi : 

A guardian who represents the effects seized in an uninjured conditions even 
hj his fault, will not be discharged fn^m his guardianship unless he paj the plain- 
tiff the value of the injury 165 

" :— Where plaintiff being domiciled in Quebec when action is taken afterwards 
goes awaj, motion for secntity ought to be made within four days from the 

time defendant obtains certain knowledge of plaintiffs departure 253 

" :— RulkNibi • 304 

'^ : — Ii is noi necessary that tlie power of attorney mentioned in article 120 C. C. P. 
should be given by the plaintiff to hia proeureur ad litem : nor that it designate 

in a specific manner the cause of action 104 

*' : — Neither par*y can inscribe a cause at t'nquSteau long without the consent of 

the otler 118 

The Court of Ap]:eiil8 has no power to order a record to be remitted to the Court 
below for the piirpose of correcting an error in the copy ofjudgment or to order 

the Court below to rectify such error » ^ 126 

^* :— Guardian. A guardian who has left the goods seized in the defendant's 
possession will be held to represent them or pay their value or the plaintiffs claim 

even in case they have been sold by judicial sale 165 

Procbs Vkrbal of Inspector in municipal matters must be followed till annulled 198 

I'RoaiBiTioN : — Writ of,lies from Superior Conrt to Recorder's Court to quash conviction 10 
PnoMiBB OP Sale (sec Condition Precedent). 

Piioop : — In cases between master and servant 292 

Racb Cocb^b '.—Proprietor is obliged to cary out programme or will be responsible 

for damages 280 

Railway (see Damages). 
^* : — Company not responsible for accident happening through negligence of 
adjoining proprietor in leaving gate open, whereby a horse found accejs to the 

track and was killed 3 

Registration :— The enregistration of a deed of sale of an immovable according to its 
cadastral number, in which the purchaser undertakes to pay the amount of a 
specified mortgage duly registered, cannot legally supply the want of renewal 
of reitistration of such mortgage against the cadastral number. * 
Rbimtiobardb (See Action). 

Rkuk^k:— Rijzhtof 327 

Rbport or Distribution :— Can only be attacked by contestation as required by 
article 761 C.P.C., or by appeal from the judgment homologating the same, or 

by lequSte eiviUj and not by substantive action 11 

Rkstaurant : — Tlie price of liquor sold to constitute part of a meal may be recovered. 291 

Sa lb :— Acceptance and delivery 293 

*< -.—Demand of delivery where whole price not offered 327 

Rftuimt t « 327 

SoiBB Facias (Petition to annul charter of a bank) 270 

Sbcurity of Costs (see Procedure). 
^' : — May be exacted from one of joint and several creditors who is absent, 

provided the different creditors do not forma single ideal person 290 

Sbrvitudb : — Running water 202 

Shbripfs Salbs :— Procedure 286 

Statutes : — 42 and 43 Vic. cap. 4, sec. 1, ordering the closing of taverns, etc., on 
Sunday, is a police regulation, and is within the competence of the Quebec 

Legislature 105 

Strbam :— Floatable, what is' 240 

Rights of proprietors of lands higher up to use improvements made by pro- 
prietor below 240 

Subbooation 307 

SuBBTT (necessity of written contract)^ 276 

3TATPTP or Frauds , , , , 276 
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Tax :— a scholar tax is a school tax within Art. 291 M. G 231 

Tradb Mark : — ^InfringemeDt. An infriDgiag nark must be sach as to be of a natore 

to deoeive persons of ordioarj int^lifrence 236 

ToToR :>-Mnst be appointed to prosecute actions of minor altboogh father be aliTe.... 292 

Usufruct : — The naked owner has a right to sell his rights before the death of the 

usufructuary 254 

A lease held from a nsufruciuary is cancelled bj the death of the latter 254 

Warranty (See Licenses). 

Warramtt : — The clause of /oumir «t Jaire valoir in a deed of transfer warrants both 

the present and future solrencj of the debtor 64 

Wills :— Construction of. 139 

Wills :— Power given by a testator lo his legatee in a will to divide the property 

bequeathed among bis children in such proportion as the legatee should appoint, 

in^oWes the power to exclude altogether one or more of such children 120 



^ 



r: 



« 
I 




; 



3 bios 0b2 5*1*1 b21 




